- VERMONT

Agency Of Agriculiure, Food & Markets
110 State Street

Montpelier, VT 05620-2901
www.Agriculiure. Vermont.gov

September 13, 2016

To: Legislative Commititee on Administrative Rules
From: Vermont Agency of Agriculture, Food and Markets
Re: Required Agricultural Practices Rules

The enclosed Required Agricultural Practices Rules and supporiing documents have been
developed over the past year in conformance with the requirernents.of Act 64 of 2015. The
Agency has held 89 meetings with the public and the regulated community since October of
2015. These meetings were held as the Agency provided two drafts of a proposed rule prior to
the forma! rulemaking process and a third draft (the proposed rule) filed with the Secretary of
State in May of 2016. Over 2,100 individuals have attended meetings regarding the rule over
the course of the pre-rulemaking process and formal rulemaking process. The Agency has
attempted to engage with the public and the regulated community regarding the requirements of
this rule and has sought to be responsive to comments provided over the past year. Substantial
changes were made to the first two drafts of the rule prior to the formal rulemaking process. The
enclosed final proposed rule has also been changed to reflect comments received during the
formal comment period.

Areas of the rule that received the greatest amount of comment were those that specified
what types of farms would be required to self-certify and what entities would be subject to the
rule in general (Section 3; 361 comments), buffer requirements (Section 6; 466 comments), and
the requirements for livestock exclusion from surface waters (Section 7; 376 comments). The
Agency directs reviewers of the rule to the Responsiveness Summary for more detail regarding
these comments and the Agency’s responses to them. .

The Agency has spent countless hours reviewing and considering all of the comments
received about the rule in an effort to balance the needs of a highly diverse and thriving
agricultural community, the requirements of Act 64, and the demands of the public at large for
improvements to the State’s water quatity. The Agency firmly believes that the resulting rule
strikes that balance.

The State of Vermont is an Equal Opportunity/Affirmative Action Employer and Provider



FINAL PROPOSED RULE #
Administrative Procedures — Final Proposed Rule Coversheet

Instructions:

In accordance with Title 3 Chapter 25 of the Vermont Statutes Annotated and the “Rule on Rulemaking”
adopted by the Office of the Secretary of State, this final proposed filing will be considered complete upon the
submission and acceptance of the following components to the Office of the Secretary of State and to the
Legislative Committee on Administrative Rules:

e Final Proposed Rule Coversheet

e Adopting Page

Economic Impact Statement

Public Input Statement

Scientific Information Statement (if applicable)

Incorporated by Reference Statement (if applicable)

Clean text of the rule (Amended text without annotation)

Annotated text (Clearly marking changes from previous rule)

Copy of ICAR acceptance e-mail

e A copy of comments received during the Public Notice and Comment Period.

e Responsiveness Summary (detailing agency’s decisions to reject or adopt suggested changes received
as public comment).

All forms submitted to the Office of the Secretary of State, requiring a signature shall be hand signed original
signatures of the appropriate adopting authority or authorized person, and all filings are to be submitted, no
later than 3:30 pm on the last scheduled day of the work week. -

Certification St;liemeﬁt: As the adopting Aﬁfhoritf of th_IS rule (see 3 VSA .§’ 801 (b) '(1 1) fora
definition), I approve the contents of this filing entitled:

Rule Title: Required Agricultural Practices Rule for The
Agricultural Nonpoint Source Pollution Control Program

Pl il S A ; . , on 9/12/2016
1 — vV
7

¥

(signature) (date)
/

Printed Name and Title:
Charles R. Ross, Jr., Secretary

RECEIVED BY:

Final Proposed Rule Coversheet

Adopting Page

Economic Impact Statement

Public Input Statement

Scientific Information Statement (if applicable)

Incorporated by Reference Statement (if applicable)

Clean text of the rule (Amended text without annotation)
Annotated text (Clearly marking changes from previous rule)
ICAR Approval received by E-mail.

Copy of Comments

Responsiveness Summary Revised July 1, 2015

oooooooooon



Final Proposed Rule Coversheet | page 2

1.

TITLE OF RULE FILING:
Required Agricultural Practices Rule for The
Agricultural Nonpoint Source Pollution Control Program

PROPOSED NUMBER ASSIGNED BY THE SECRETARY OF STATE
16P—015

. ADOPTING AGENCY:

The Vermont Agency of Agriculture, Food and Markets

. PRIMARY CONTACT PERSON:

(A PERSON WHO IS ABLE TO ANSWER QUESTIONS ABROUT THE CONTENT OF THE RULE).
Name: Jim Leland

Agency: The Vermont Agency of Agriculture, Food and
Markets

Mailing Address: 116 State Street, Montpelier, VT 05620
Telephone: 802 828 - 3478 Fax: 802 828 - 1410
E-Mail: Jim.Leland@vermont.gov

Web URL(WHERE THE RULE WILL BE POSTED)"
http://agriculture.vermont.gov/

SECONDARY CONTACT PERSON:

(4 SPECIFIC PERSON FROM WHOM COPIES OF FILINGS MAY BE REQUESTED OR WHO MAY
ANSWER QUESTIONS ABOUT FORMS SUBMITTED FOR FILING IF DIFFERENT FROM THE
PRIMARY CONTACT PERSON).

Name: Laura DiPietro

Agency: The Vermont Agency of Agriculture, Food and
Markets

Mailing Address: 116 State Street, Montpelier, VT 05620
Telephone: 802 828 ~ 1289 Fax: 802 g28 - 1410

E-Mail: Laura.DiPietro @vermont.gov

RECORDS EXEMPTION INCLUDED WITHIN RULE:

(DOES THE RULE CONTAIN ANY PROVISION DESIGNATING INFORMATION AS CONFIDENTIAL;
LIMITING ITS PUBLIC RELEASE; OR OTHERWISE EXEMPTING IT'FROM INSPECTION AND
COPYING?) No

IF YES, CITE THE STATUTORY AUTHORITY FOR THE EXEMPTION:
PLEASE SUMMARIZE THE REASON FOR THE EXEMPTION:

LEGAL AUTHORITY / ENABLING LEGISLATION:

Revised Julv 1, 2015
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10.

11.

12.

13.

14.

(THE SPECIFIC STATUTORY OR LEGAL CITATION FROM SESSION LAW INDICATING WHO THE
ADOPTING ENTITY IS AND THUS WHO THE SIGNATORY SHOULD BE. THIS SHOULD BE A
SPECIFIC CITATION NOT A CHAPTER CITATION).

6 V.S.A. § 481l0a(a)

THE FILING HAS CHANGED SINCE THE FILING OF THE PROPOSED

RULE.
THE AGENCY HAS  INCLUDED WITH THIS FILING A LETTER

EXPLAINING IN DETAIL WHAT CHANGES WERE MADE, CITING CHAPTER

AND SECTION WHERE APPLICABLE.

SUBSTANTIAL ARGUMENTS AND CONSIDERATIONS WERE NOT
RAISED FOR OR AGAINST THE ORIGINAL PROPOSAL.

THE AGENCY HAS INCLUDED COPIES OF ALL WRITTEN
SUBMISSIONS AND SYNOPSES OF ORAL COMMENTS RECEIVED.

THE AGENCY HAS INCLUDED A LETTER EXPLAINING IN DETAIL
THE REASONS FOR THE AGENCY’S DECISION TO REJECT OR ADOPT
THEM.

CONCISE SUMMARY (150 WORDS OR LESS):

The Required Agricultural practices (RAPs) are farm and
iand management practices that will control and reduce
agricultural nonpoint source pollution and subsequent
nutrient losses from farm fields and production areas
to surface and ground waters of the State or across
property boundaries. The RAPs also establish minimum
construction and siting requirements for farm
structures in floodplains, floodways, river corridors,
and flood hazard areas.

EXPLANATION OF WHY THE RULE IS NECESSARY:

As defined in 6 V.S.A. Chapter 215, §§ 4810 and 4810a,
the Required Agricultural Practices (RAPs) shall be
management standards TO be followed by aill persons
engaged in farming in this State. These standards shail
address activities which have a potential for causing
agricultural pollutants to enter the groundwater and
waters of the State, including dairy and other
livestock operations, all forms of crop and nursery
operations and on-farm or agricultural fairground
registered pursuant to 20 V.S.A. § 3902, and livestock
and poultry slaughter and processing activities. The
RAPs shall include, as well as promote and encourage,

Revised July 1, 2015
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15.

16.

17.
18.

practices for farmers in preventing agricultural
pollutants from entering the groundwater and waters of
the State when engaged in animal waste management and
disposal, soil amendment applications, plant
fertilization, and pest and weed control. Persons
engaged in farming who are in compliance with these
practices shall be presumed to not have a discharge of
agricultural pollutants t

LIST OF PEOPLE, ENTERPRISES AND GOVERNMENT ENTITIES
AFFECTED BY THIS RULE:

The Vermont Agency of Agriculture, Food and Markets
Natural Resources Conservation Districts

United States Department of Agriculture (USDA) Natural
Resource Conservation 3Service (NRCS)

The University of Vermont (UVM) Extension System

Farm organizations

Environmental Organizations

The Vermont Agency of Natural Resources (ANR)

The Vermont Department of Health

The General Public

Conservation Reserve EFnhancement Program (CREP)

Best Management Practices

Integrated Crop Management ({(ICM)

The Vermont Department of Forests, Parks and Recreation

BRIEF SUMMARY OF ECONOMIC IMPACT(150 WORDS OR LESS):

We expect that the iand management changes required by this
rule will cost the average medium and large farm operation
$24,984.81, and the average small farm operation
$13,079.04. Farms will benefit from increased soil health
and fertility, reduced risk of crop loss due to climatic
extremes, and reduced costs associated with improved
nutrient management. Other stakeholders, including the
general public, will benefit from improved water quality
and aquatic habiltat as a result of this rule. The estimated
reduction in greenhouse gJgas emissions associated with these
land management changes are, at a minimum, 80,750 tonnes of
CO2 equivalent per year. This rule balances the actions
required to meet the State’s water quality goals while
considering and minimizing the economic burden on farms.

A HEARING was HELD.
HEARING INFORMATION

Revised July 1, 2013
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(THE FIRST HEARING SHALL BE NO SOONER THAN 30 DAYS FOLLOWING THE POSTING OF
NOTICES ONLINE).

IF THIS FORM IS INSUFFICIENT TO LIST THE INFORMATION FOR EACH HEARING PLEASE
ATTACH A SEPARATE SHEET TO COMPLETE THE HEARING INFORMATION.

Date: 6/21/2016
Time: 12:30 PM

Street Address: St . Albans Museum, 9 Church Street, St.
Albans, VT

Zip Code: 05478
Date: 6/22/2016
Time: 12:30 PM

Qtreet Address: Brandon American Legion, 55 Franklin Street,
Brandon, VT

Zip Code: 05733
Date: 6/23/2016
Time: 12:30 PM

Street Address: 164 Chelsea Street, South Royalton, VT
Zip Code: 05068

Date: 6/27/2016
Time: 12:30 PM

Qtreet Address: Fraternal Order of the Fagles 2282 VT-11,
Manchester Center, VT

Zip Code: 05255
Date: 6/28/2016
Time: 12:30 PM

Street Address: Newport ARmerican Legion, 160 Freeman Street,
Newport, VT

Zip Code: 058550
Date: 6/29/2016
Time: 12:30 PM

Street Address: Brattleboro Amerilcan Legion, 32 Linden
Street, Brattieboro, VT

Revised July 1, 2015
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Zip Code: 05301

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

Date:

Revised July 1, 2013
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19.

20.

Time: AM
Street Address:
Zip Code:

Date:

Time: AM
Street Address:

Zip Code:

DEADLINE FOR COMMENT (NO EARLIER THAN 7 DAYS FOLLOWING LAST HEARING):

7/7/2016

page 7

KEY WORDS (PLEASE PROVIDE AT LEAST 3 KEYWORDS OR PHRASES TO AID IN THE

SEARCHABILITY OF THE RULE NOTICE ONLINE).
Required Agricultural Practices
Pollution Control

Farm Management Practices

Flood Hazard

Flood Plains

Water Quality

Revised July 1, 2043



Administrative Procedures — Adopting Page

Instructions:

This form must be completed for each filing made during the rulemaking process:
e Proposed Rule Filing
e Final Proposed Filing
e Adopted Rule Filing
e Emergency Rule Filing

Note: To satisfy the requirement for an annotated text, an agency must submit the entire rule in

annotated form with proposed and final proposed filings. Filing an annotated paragraph or page of a
Jarger rule is not sufficient. Annotation must clearly show the changes to the rule.

When possible the agency shall file the annotated text, using the appropriate page or pages from the
Code of Vermont Rules as a basis for the annotated version. New rules need not be accompanied by
an annotated text.

1. TITLE OF RULE FILING:
Required Agricultural practices Rule for The
Agricultural Nonpoint Source Pollution Control Program

2. ADOPTING AGENCY:
The Vermont Agency of Agriculture, Food and Markets

3. AGENCY REFERENCE NUMBER, IF ANY:
None '

4, TYPEOFFHH«RUEE%ECMXEEWETHWCWFMMGFMMJHMDMNDOWNMBWHMﬁDONnm
DEFINITIONS PROVIDED BELOW):

« AMENDMENT - Any change to an already existing rule, even if itisa
complete rewrite of the rule, it is considered an amendment as long as
the rule is replaced with other text.

e NEW RULE - A rule that did not previously exist even under a different
name.

e RFPEAL - The removal of a rule in its entirety, without replacing it
with other text.

This filing is AN AMENDMENT OF AN EXISTING RULE

5 LAST ADOPTED (PLEASE PROVIDE THE SOS LOGH, TITLE AND LAST DATE OF ADOPTION I'OR THE
EXISTING RULE):

s0S Log# 06-012, Accepted Agricultural Practices
Regulations, 04/24/2006 effective date

Revised July 1, 2013



Administrative Procedures — Economic Impact Statement

Instructions:

In completing the economic impact statement, an agency analyzes and evaluates the anticipated costs
and benefits to be expected from adoption of the rule. This form must be completed for the following
filings made during the rulemaking process:

Proposed Rule Filing
Final Proposed Filing
Adopted Rule Filing

o FEmergency Rule Filing

Rules affecting or regulating public education and public schools must include cost implications to
local school districts and taxpayers in the impact statement (see 3 V.S.A. § 832b for details).

The economic impact statement also contains a section relating to the impact of the rule on
greenhouse gases. Agencies are required to explain how the rule has been crafted to reduce the
extent to which greenhouse gases are emitted (see 3 V.S.A. § 83 8(c)(4) for details).

All forms requiring a signature shall be original signatures of the appropriate adopting authority or
authorized person.

Certification Statement: As the adopting Authority of this rule (see 3 V.S.A. § 801 (b) (11) fora
definition), I conclude that this rule is the most appropriate method of achieving the regulatory
purpose. In support of this conclusion I have attached all findings required by 3 V.S.A. §§ 832a,
832b, and 838(c) for the filing of the rule entitled:

Rule Title: Required Agricultural practices Rule for The
Agri?ural Nonpoint Source Pollution Control Program

. ‘ gl , on 9/12/2016

T (sig’nature)l / (date)

Printed Name and Title:
Charles R. Ross, Jr., Secretary

Revised July 1, 2015



Economic Impact Statement page 2

BE AS SPECIFIC AS POSSIBLE IN THE COMPLETION OF THIS FORM, GIVING FULL INFORMATION
ONYOURM%UMPWON&LMEMMSﬂiANDATHMHWSﬂ?GAﬂﬂM(HHERMMURMXﬂONON
THE NATURE OF THE COSTS AND BENEFITS IN vOLVED. COSTS AND BENEFITS CAN INCLUDE
ANY TANGILBE OR INTANGIBLE ENTITIES OR F ORCES WHICH WILL MAKE AN IMPACT ON LIFE
WITHOUT THIS RULE.

1. TITLE OF RULE FILING:

Required Agricultural Practices Rule for The
Agricultural Nonpoint sSource Pollution Control Program

2. ADOPTING AGENCY:
The Vermont Agency of Agriculture, Food and Markets

3. CATEGORY OF AFFECTED PARTIES:
LIST CATEGORIES OF PEOPLE, ENTERPRISES, AND GOVERNMENTAL ENTITIES POTENTIALLY
AFFECTED BY THE ADOPTION OF THIS RULE AND THE ESTIMATED COSTS AND BENEFITS
ANTICIPATED:

ANTICIPATED:

This rule requires management changes and targeted
conservation practice implementation on farms in order
to protect water guality. The economic impact of these
changes depend largely on the size and type of the farm
and their specific obligations under the rule. In
general, livestock farms and farms growing annual crops
in floodplain areas will be most affected by the rules.
Provisions in this rule that we expect to have an
economic impact include:

+ Development and implementation of Nutrient Management
Plans for Certified Small Farm Operations.

« Increase in vegetated buffer width on streams from 10
feet to 25 feet for Small Farm Operations.

« Implementation of 10 feet wide vegetated buffers on
field ditches for all farms.

+ Implementation of cover crops on frequently flooded
soils for all farms.

+« Increase 1n vegetated puffer width on surface water
from 25 feet to 100 feet for all annual cropland that
has a slope greater than or equal to 10%.

Revised July 1, 2013



Economic Impact Statement page 3

There are a number of federal and state programs that
offer technical and financial assistance to farmers and
landowners seeking to implement +he management changes
and conservation practices required by this rule. These
programs will lessen the economic impact to farmers who
choose to participate, and will also have an impact on
the organizations administering the programs.

Additionally, other stakeholders will be affected by
+the implementation of this rule, either directly or
indirectly. This section outlines the parties expected
to be affected by the implementation of this rule, and
estimates the economic costs and benefits affecting

each party.

Permitted Medium and Large Farm Operations (MFOs, LFOs)
— There are currently 180 permitted Medium and Large
Farm Operations in Vermont, which manage an estimated
half of Vermont’s agricultural land.

We estimate that an average MFO of 536 acres would need
to implement approximately 17 acres of vegetated
puffers on their farm ditches as a result of the 10
feet wide buffer on farm ditches requirement 1in this
rule, costing the average medium sized farm $9,872.24
($580.72 per acre). This cost includes foregone income
from lost corn production, and is likely a high
estimate since this calculation assumes no buffers are
currently in place on ditches.

For annual cropland that has a slope greater than 10%,
MFOs and LFOs will need to increase their vegetated
puffer widths on surface water from 25 feet to 100
feet, costing the average sized MFO $10,580.71 to
implement an estimated 18.22 acres of additional
vegetated buffer. Fxceptions to the required vegetative
puffer zone widths may be considered upon request on a
site specific basis according to standards approved by
the Secretary, but in no case shall a buffer zone be
less than 10 feet in width.

Another provision of this rule requires the
establishment of cover crops oI farm fields that have
Frequently Flooded Soils, as designated by the USDA
NRCS soil survey. We estimate that between 8% and 16%
of cropland statewide falls under the Freguently

Revised July 1, 2015



Economic Impact Statement page 4

Flooded Soils classificaiton. rurther, of all Cropland
in the state, it is estimated that in a given year, 3%
of cropland in Vermont would be reguired to be
covercropped under this provision. In a given year, it
is estimated that 12% of Vermont’s ‘Annual Crop’
fields—as defined in the rule-would would require cover
crops under this provision. This would require the
average sized MFO to implement as much as 86 acres of
cover crop as a result of this rule, costing them
$7,641.96 per year (688.86 per acre). This cost is seen
as an upper-end estimate, because the percentage of
fields effected represent “croppable” acres, that is,
they could be planted to an annual crop 1in a given year
and would thus be required to have cover Crops applied
to them. However, croppable acres also represents land
that is planted to permanent hay, or land that is in a
crop rotation between an annual crop and hay. '
Therefore, in any given year, the actual cost to the
average farm is likely to be much lower. Running a
separate analysis, we estimate that of those
“croppable” acres, only 3% are planted to an annual
crop on land that would be classified as having
frequently flooded soils in a given year, OF
approximately 16 acres oh an average sized 536 acre
MFO. Therefore, a more realistic estimated cost of this
requirement to an average size MFO in any given year
will be closer $1,421.76. The Agency expects the
actual cost to fall in the middle of the two ranges.

In order for MFOs and LFOs to establish cover crops in
the aforementioned areas, they may need to shift to
planting shorter season corn oh their frequently
£looded corn fields. Studies conducted by the
University of Vermont Exfension Service have shown that
shorter season corn varieties can produce equally as
well, if not better, than typical longer season
varieties in Vermont. Therefore, we estimate that there
will be no significant cconomic impact from MFOs and
L¥Os planting shorter season cori in order to establish
cover crop by October lst (broadcast seed) or October
15th (drilled seed) on thelr Frequently Flooded solls.

In addition tTo cover crop requirements on land that is
clagsified as Frequently Flooded, MFOs and LFOs will be

Revised July 1, 2005



Economic Impact Statement page 5

restricted from applyling manure and other agricultural
wastes to that land from October 16th to April 14th, or
about 2 % months longer of a restriction on applying
these wastes than land not classified as Frequently
Flooded. While this does reflect a change in
management, we do not foresee this as having a
significant economic impact on the majority of farms,
as the adoption of no-cost management changes
prioritizing spreading of manure oh frequently flooded
lands will satisfy the requirements of the proposed
rule. Farms will be able to apply for a variance to
this requirement if they can demonstrate that they can
manage the land in a way that prevents significant
sediment and nutrient losses from their land.

This rule requires that all gully erosion be stabilized
and controlled. The most common conservation practice
used for gully erosion 1s the implementation of a
grassed waterway. However, MFOs and LFOs should already
pe addressing their gully erosion through the
implementation of their Nutrient Management Plans, per
the NRCS 590 practice standard. Therefore, we do not
expect a significant economic impact to MFOs and LFOS
regarding gully stabilization as a result of this rule.

small Farm Operations and Certified Small Farm
Operations (5FOs, CSFOs) — There are approximately
7,000 small farms, 1,500 of which will likely be
required to certify their Small Farm Operations under
this rule. We estimate that small farms operate roughly
50% of all agricultural land in Vermont.

Thig rule requires CSFOs to develop and implement
nutrient management plans on their land to the USDA
NRCS 590 practice standard. We estimate the development
of an NMP on an averade small farm to cost $2,938.00,
and the implementation of this plan to cost an average
CFSO of 107 acres an additional $2,675.00. However, it
should be noted that there will likely be a significant
economic benefit to implementing these nutrient
management plans as a result of optimized yields, and a
reduced need to purchase fertilizer and better soil
health and retention. |

Revised July 1, 2013



Economic Impact Statement page 6

We estimate that an average SFO that owns 107 acres
would need to implement approximately 3.4 acres of
vegetated buffers on their farm ditches as a result of
the 10 feet wide buffer on farm ditches requirement in
this rule, costing them $1,974.45 ($580.72 per acre) .
This cost includes foregone income from lost corn
production, and is likely a high estimate since this
calculation assumes no buffers are currently in place
on ditches.

21l small farms will Dbe required to increase their
vegetated buffer width on surface water from 10 feet to
25 feet. We estimate that this will require the average
sized small farm to implement 4.27 acres of vegetated
puffer, costing them approximately $2,479.67.

For annual cropland that has a slope greater than 10%,
370s will need to increase their vegetated buffer
widths on surface water from 25 feet to 100 feet,
costing the average sized SFO 5$2,113.82 to implement an
estimated 3.64 acres of additional vegetated buffer.

Analagous to the impact on Medium and Large Farm
Operations, another provision of t+his rule requires the
establishment of cover crops on annual crop fields that
have Frequently Flooded soils, as designated by the
USDA NRCS soil survey. We estimate that between 8% and
16% of cropland falls under the Frequently Flooded
s0ils classificaiton. Further, of all cropland in the
state, it is estimated that in a given year, 3% of land
in Vermont would be required to be cover cropped under
this provision. In a given year, 12% of Vermont’s
‘Annual Crop’ fields—as defined in the rule—would
regquire cover Crops, and would reguire the average
sized SFO to implement approximately 17 acres of cover
crop as a result of this rule, costing them $1,510.96
per year ($88.86 per acre). Again, we believe this 1is
an upper-end estimate, pecause the percentage of fields
effected represent “croppable” acres, as discussed
ander the impact to MFOs and LFOs. Running the same
analysis used to create a more realistic yearly impact
for an average sized MFO, we estimate that this rule
would effect approximately 3.21 acres (3%) on an
average sized 107 acre SFO in any given year.

Revised July 1, 2015
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Therefore, a more realistic estimated cost of this
requirement to an average size SFO in any given year
will be closer $285.24.The Agency expects the actual
cost to fall in the middle of the two ranges.

rollowing the same rule which applies to MFOs and LFOs,
SFOs will be restricted from applying manure and other
agricultural wastes to Frequently Flooded cropland from
October 16th to April 14th, or about 2 % months longer
of a restriction on applying these wastes than land not
classified as frequently flooded. While this does
reflect a change in management, we do not foresee this
as having a significant economic impact on the majority
of farms, as the adoption of no-cost management changes
prioritizing the spreading of manure on Frequently
Flooded lands will satisfy the requirements of the
proposed rule. Again, farms will be able to apply for a
variance to this requirement if they can demonstrate
that they can manage the land in a way that prevents
significant sediment and nutrient losses from their
land.

SFOs will be required to stabilize gully erosion where
it exists on their land (MFO and LFOs are assumed TO
have already addressed these issues as part of existing
permit rules). Wwhile we are not able Co estimate how
many acres of cropland will need gully-stabilization,
+he most common practice used to address this issue is
the implementation of grassed waterways, which we
estimate to cost $0.25 per square foot.

We estimate that there will be a significant economic
benefit to implementing the management changes required
under this rule from improvements 1n soil fertility and
soil health, and reduced risk of crop loss as improved
soil health increases Crop resiliency to climatic
extremes. There are substantial benefits to the farm
from managing these areas of erosion due to the
retention of soils in the field as well.

Technical Service Providers - Technical service
providers will likely see an increase in business as a
result of this rule, as farmers seek technical
assistance in changing farm management. Custom manure
applicators will see an economic cost of needing

Revised July 1, 2015
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certification to apply manure on farms. We anticipate
that this cost will be negligible, as it requires eight
hours of training every five years. Act 149 of 2016
will reguire an annual certification fee of $30.00 for
cach full-time employee of a custom manure applicator
business.

USDA Natural Resources Conservations Service (NRCS) -
The proposed rule will likely increase participation in
the NRCS programs, especially the FEnvironmental Quality
Incentives Program (EQIP). NRCS programs could
significantly reduce the cost of implementation of this
rule for farmers who choose to participate 1in their
programs.

The Agency of Natural Resources (ANR) - ANR may have
increased costs as a result of this rule. These costs
are a result of additional coordination that may be
required with the Agency of Agriculture and the re-
drafting of the Memorandum of Understanding for that Ag
Nonpoint Source Pollution Reduction Program, and
coordinating program, policy and compliance efforts.

Fishing Industry - We expect there to be a positive
long-term economic impact to the state’s fisheries and
fishing industry as a result of this rule. Water
guality improvements associated with the implementation
of this rule should improve £ish habitat, and reduce
algal blooms that can result in large fish kills.

The General Public — The general public will benefit
from this rule through improved water quality. Vermont
attracts $2.5 billion in rourism spending each year, of
which $300 million is from second-home owners and
visitors in and around Lake Champlain. According to a
recent University of Vermont study, a minor decrease in
water quality in Lake Champlain-measured as just a one
meter decrease of water clarity—could end up costing
$12.6 million in reduced tourism spending every year in

July and August alone.

Clean water is also valuable for protecting our
investments. In 2015, the grand 1list in Georgia,
Vermont, dropped by $1.8 million due to reassessments

Revised July 1, 2013
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of 37 lakeside properties with declining water quality.
The same UVM study projected that a one-meter increase
in water clarity would result in a 37 percent increase
in seasonal home prices. By maintaining clean water, Wwe
can protect property values and the economy, statewlde.
Agriculture will contribute a significant portion of
the reductions for phosphorus for Lake Champlain and 1s
one part of the ‘211-in’ effort to improve water
quality statewide.

Vermont Association of Conservation Districts (VACD) -
VACD may have increased costs as a result of an
increased demand for outreach, technical asslistance,
and educational activities. However, the organization
may benefit from increased opportunities for grants and
contracts to assist with these activities.

Natural Resocurces Conservation Districts (NRCDs) — The
NRCDs may have increased costs as a result of an
increased demand for outreach, technical assistance,
and educational activities. However, the organization
may benefit from increased opportunities for grants and
contracts to assist with these activities.

University of Vermont Extension Service (UVM Ext.) -
UVM Ext. may have increased costs as a result of an
increased demand for outreach, technical assistance,
and educational activities. However, the organization
may benefit from increased opportunities for grants and
contracts to assist with these activities.

Fnvironmental Organizations - Environmental
Organizations will benefit from improved water quality
and aquatic habitat as a result of this rule as well as
increased opportunities for grants and contracts for
iocal implementation and education efforts.

4, TMPACT ON SCHOOLS:
INDICATE ANY IMPACT THAT THE RULE WILL HAVE ON PUBLIC EDUCATION, PUBLIC
SCHOOLS, LOCAL SCHOOL DISTRICTS AND/OR TAXPAYERS:

This rule is not expected to have any significant
impact on schools.

5. COMPARISON:
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COMPARE THE ECONOMIC IMPACT OF THE RULE WITH THE ECONOMIC IMPACT OF OT. HER
ALTERNATIVES TO THE RULE, INCLUDING NO RULE ON THE SUBJECT OR A RULE HAVING
SEPARATE REQUIREMENTS FOR SMALL BUSINESS:.

Requirements established through Act 64 and existing
rules for agricultural water quality do not allow for
the consideration of no rule for the sake of
comparison. The intent of the RAP rule is to set a
standard to be followed by farms in managing land and
infrastructure to reduce Or eliminate adverse water
gquality impacts and represents a significant change in
accomplishing that goal. The Agency strives to
establish standards that are achievable through
enhanced land management practices while limiting the
economic impact of those practices to the farm.

another alternative is one that was entertained while
drafting this rule, and represents requiring more
stringent environmental standards generally. For
example, complete ]livestock exclusion on all surface
waters could be required, the animal thresholds to
trigger small farm certification could be lower thus
impacting substantially more farms, opportunities for
alternative management methods could be prohibited and
a one size fits all rule could be established. The
Agency believes that this approach would not succeed 1in
meeting the goals of the programs involved and would
result in less compliance and therefore less
improvement in water quality.

The proposed rule prioritized the water gquality impacts
and the associated economic impacts in order toO obtain
the highest water quality benefits without creating
unreasonable economic burdens.

6. FLEXIBILITY STATEMENT:
COMPARE THE BURDEN IMPOSED ON SMALL BUSINESS BY COMPLIANCE WITH THE RULE TO
THE BURDEN WHICH WOULD BE IMPOSED BY ALTERNATIVES CONSIDERED IN 3VSAS
832a:

Many requirements in this rule have the ability to
reguest an alternative standard from the Secretary on a
case"by—case‘basis by demonstrating how the requirement
impacts the farm and the proposed alternative could
still maintain water quality goals. This allows for a
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significant amount of flexibility in how farmers are
able to manage their land.

7. GREENHOUSE GAS IMPACT: EXPLAIN HOW THE RULE WAS CRAFTED TO REDUCE
THE EXTENT TO WHICH GREENHOUSE GASES ARE EMITTED, EITHER DIRECTLY OR
INDIRECTLY, FROM THE FOLLOWING SECTORS OF ACTIVITIES:

a. TRANSPORTATION —
IMPACTS BASED ON THE TRANSPORTATION OF PEOPLE OR PRODUCTS (e.g.,
“THE RULE HAS PROVISIONS FOR CONFERENCE CALLS INSTEAD OF TRAVEL
TO MEETINGS” OR “LOCAL PRODUCTS ARE PREFERENTIALLY PURCHASED

ﬂOREDUCESHHTﬂW}DEYHNCE’Q:
This rule is expected to have iittle to no effect on
greenhouse Jgas emissions related to transportation.

b. LAND USE AND DEVELOPMENT —
IMPACTS BASED ON LAND USE AND DEVELOPMENT, FFORESTRY,
AGRICULTURE ETC. (e.g., “THE RULE WILL RESULT IN ENHANCED, HIGHER
DENSITY DOWNTOWN DEVELOPMENT.” OR “THE RULE MAINTAINS OPEN

SPACE, FORESTED LAND AND /OR AGRICULTURAL LAND.”):

The implementation of this rule is expected to result
in a significant reduction of greenhouse gasses
relating to land use and development. These reductions
are primarily driven by carbon sequestration and
reduced fuel use resulting from on-farm land
management changes. Specifically, using the NRCS COMET
planner tool, the statewide implementation of 75,000
acres of cover crops and 42,000 acres of filter
strips/buffers alone are expected to result in the
reduction of 80,750 tonnes of C0O2 equivalent per year,
which is similar to removing 21,400 cars from the
road.

¢. BUILDING INFRASTRUCTURE —

IMPACTS BASED ON THE HEATING, COOLING AND ELECTRICITY
CONSUMPTION NEEDS (e.g., “THE RULE PROMOTES WEATHERIZATION TO
REDUCE BUILDING HEATING AND COOLING DEMANDS. " OR “THE
PURCHASE AND USE OF EFFICIENT ENERGY STAR APPLIANCES IS REQUIRED

ﬂ?REDUCEEIECTRKHTYCONSUMPTKH%fﬁ

This rule is not expected to have a direct impact on
greenhouse gas emissions relating to building
infrastructure. However, it is expected to increase
farmer enrollment in USDA — NRCS programs, which could
lead Lo some farms taking advantage of financial
assistance for energy audits and energy efficiency
retrofits offered in their EQIP program. This could
lead to a significant reduction in greenhouse JgassSes
emissions from increased puilding infrastructure
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efficiency on Vermont farms. The impact from this is
impossible to estimate at this point in time.

d. WASTE GENERATION / REDUCTION —
IMPACTS BASED ON THE GENERATION OF WASTE OR THE REDUCTION,
REUSE, AND RECYCLING OPPORTUNITIES AVAILABLE (e.g., "THE RULE WILL
RESULT IN REUSE OF PACKING MATERIALS. " OR “AS A RESULT OF THE RULE,
FOOD AND OTHER ORGANIC WASTE WILL BE COMPOSTED OR DIVERTED TO 4

‘METHANE TO ENERGY PROJECT.”):

This rule is not expected to have a direct impact on
greenhocuse gas emissions relating toc waste
generation/reduction. However, this rule is expected
to increase farmer enrollment in USDA - NRCS programs,
which may lead to some farms taking advantage of
federal programs offering financial assistance for on-
farm methane digesters, which could lead to a
significant reduction in greenhouse gasses emissions
from waste on Vermont farms. The impact from this is
impossible to estimate at this point in time.

e. OTHER —

IMPACTS BASED ON OTHER CRITERIA NOT PREVIOUSLY LISTED:

This rule is not expected to have any other
significant impacts on greenhouse gas emissions.
Several data sources were used to generate the
estimated economic impact of this rule. The number of
farms and size of farms were estimated using a
combination of the 2012 USDA NASS Agricultural Census
Data, and existing VAAFM data from our MFEO and LFO
permit programs. Our estimate of SFOs managing half of
the land, and MFOs and LFOs managing the other half
was based on information for them same Agricultural
Census Data, and reaffirmed by the same conclusion
reached for the Missisquoi Bay Watershed in a 2012
Critical Source Area report by Stone Environmental,
Inc. Cost data on the implementation of conservation
practices, such as cover crop, grassed filter strips,
and grassed waterways, were taken from the Vermont
NRCS Estimated Practice Costs ‘Gray Box’ Data From
Program Payment Schedules Fiscal Year 2016. Estimates
for needed cover crop and vegetated buffer
implementation were generated using a combinaticn of
available Soil GIS data, stream data, enhanced
hydrology data, and the results of a 2015 VAAFM ditch
network study in St. Albans Bay. Estimates for
Frequently Flooded agricultural lands included data
gathered from the USDA NRCS Soil Survey
(GeologicSoils SC layer) and the use of the 2014 Crop
Data Laver frcm USDA NASS.
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Administrative Procedures — Public Input Statement

Instructions:

In completing the public input statement, an agency describes what it did do, or will do to maximize

the involvement of the public in the development of the rule. This form must be completed for the
following filings made during the rulemaking process:

Proposed Rule Filing
Final Proposed Filing
Adopted Rule Filing
Emergency Rule Filing

1. TITLE OF RULE FILING:

Required Agricultural Practices Rule for The
Agricultural Nonpoint Source Pollution Control Program

2. ADOPTING AGENCY:
The Vermont Agency of Agriculture, Food and Markets

3. PLEASE LIST THE STEPS THAT HAVE BEEN OR WILL BE TAKEN TO MAXIMIZE
PUBLIC INVOLVEMENT IN THE DEVELOPMENT OF THE PROPOSED RULE:

Since October 2015, the Vermont Agency of Agriculture,
Food and Markets (VAAFM) has hosted informational
meetings, coordinated discussion groups, and presented,
through a variety of media, the Required Agricultural
Practices revisions to partnering agencies, partnering
organizations, Technical Service Providers {(Nutrient
Management Planners), the regulated community, and the
agricultural community at large. Revision of the
Required Agricultural practices Rule has been achieved
through continued involvement from the Natural
Resources Conservation Service, Conservation Districts,
Agency of Natural Resources, Environmental Leaders,
Agricultural Leaders, Agricultural Service
Organizations, Technical Service Providers, Land
Treatment Planners, the regulated community, the
agricultural community at large, and the general
public.

The proposed rule has pbeen posted on the Agency’s
website.
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page 2

The public involvement process to date consists of:

Event Subject

RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
ist
1st
lst
1st
1st
Ist
1st
1st
1st
1st
2nd
2nd

Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Focus
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft

Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
Group
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP

Public
Public
public
Public
Public
Public
Public
Public
Public
Public

Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion

Discussion

1st
1st
lst
lst
lst
1st
1st
1st
1st
1st
1st
ist
lst
1st
1st
1st
lst

Meeting
Meeting
Meeting
Meeting
Meeting
Meeting
Meeting
Meeting
Meeting
Meeting
Revisgsion Discusison

Revision Discusison

Draft 10/15/2015
Draft 10/19/2015
Draft 10/22/2015
Draft 10/22/2015
Draft 10/23/2015
Draft 10/27/2015
Draft 10/28/2015
Draft 11/5/2015
Draft 11/6/2015
Draft 11/18/2015
Draft 11/16/2015
Draft 11/18/2015
Draft 11/20/2015
Draft 11/20/2015
Draft 11/20/2015
Draft 12/9/2015
Draft 12/9/2015
11/17/2015
11/17/2015
11/19/2015
11/19/2015
12/3/2015
12/3/2015
12/8/2015
12/8/2015
12/10/2015
12/10/2015
1/5/2016
1/8/2010

Fvent Date # of Attendees

20
20
3
12
20
20
13
24
50
5
20
4
11
22
10
10
31
64
48
98
54
59
40
477
65
46
61
24
10
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2nd
2nd
2nd
2nd
Z2nd
2nd
2nd
2nd
2nd
2nd
2na
2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd
- 2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd

Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft

RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP

Revision
Revision
Revision
Revision
Revision
Revision
Revision
Revisgion
Revision
Revision
Revision
Revision
Revision
Revision

Revision

Discusison
Discusiscn
Discusison
Discusison
Discusisocn
Discusison
Discusison
Discusison
Discusison
Discusison
Discusison
Discusison
Discusiscn
Discusison

Discusison

Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion

Discussion

1/11/2016
1/13/2016
1/16/2016
1/23/2016
1/22/2016
1/19/2016
1/26/2016
1/27/2016
1/28/2016
1/28/2016
1/28/2016
2/4/2016
2/4/2016
2/17/2016
2/17/2016
2/24/2016
2/24/2016
2/25/2016
3/2/2016
3/3/2016
3/4/2016
3/8/2016
3/8/2016
3/9/2016
3/9/2016
3/10/2016
3/11/2016
3/12/2016
3/14/2016
3/15/2016
3/15/2016

page 3
16
30
14
30

16
20
30
40
15

30
16

12
20
8
10

15
10
10
30
20

20
80
14

13

14
30
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Z2nd
2nd
2nd
2nd
2nd
Z2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd
2nd
2na
2nd
2nd
2nd
2nd
2nd

Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft
Draft

RAP
RAP
RAP
RAP
RAP
RAP
"RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP
RAP

Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion
Discussion

Discussion

RAP Webhinar

Champlain Valley Farmer's Coalition

RAP Webinar

Public
Public
Public
Public
Public
Public
TOTAL:

Hearing
Hearing
Hearing
Hearing
Hearing
Hearing
89

RAP
RAP
RAP
RAP
RAP
RAP

Proposed
Proposed
Proposed
Proposed
Proposed

Proposed

Meetings

Rule
Rule
Rule
Rule
Rule
Rule

3/15/2016
3/16/2016
3/16/2016
3/16/2016
3/17/2016
3/17/2016
3/22/2016
3/23/2016
3/24/2016
3/24/2016
3/28/2016
3/29/2016
3/31/2016
4/4/2016
4/5/2016
4/7/2016
4/11/2016
4/12/2016
4/14/2016
4/20/2016
5/26/2016
6/1/2016
6/17/2016
6/21/2016
6/22/2016
6/23/2016
6/27/2016
6/28/2016
6/29/2016

2140 attendees

page 4
30

20
21
10

20
13
20
15
60

20
12

12
18
25
10
13
20
20
98
47
43
32
32
20
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4. BEYOND GENERAL ADVERTISEMENTS, PLEASE LIST THE PEOPLE AND
ORGANIZATIONS THAT [HAVE BEEN OR WILL BE INVOLVED IN THE
DEVELOPMENT OF THE PROPOSED RULE:

Addison County Relocalization Network
nddison County Road Foreman Association
Agricultural Consulting Services

RBennington County Natural Resources Conservation
District

Bob White Systems

caledonia County Natural Resources Conservation
District

Champlain Valley Farmers Coalition

chittenden County Regional Planning Commission
Connecticut River Farmers'’ Watershed Alliance
Conservation Law Foundation

Department of Fnvironmental Conservation

Environmental and Natural Resources Law Clinic -
vVermont Law School

Farm Bureau

Farm Service Agency

Farmers Watershed Alliance

rranklin County Farm Bureau

Friends of Northern Lake Champlain

Lake Champlain Committee

Lake Champlain Internationail

Lintilhac Foundation

Natural Resources Conservation Service
Northeast Organic Farmers Association - Vermont

Orleans County Advisory Board for Community National
Bank

Poultney Mettowee Natural Resources Conservation
District

Rural Vermont
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Rutland
Rutland

page 6
County Natural Resources Conservation District

Regional Planning Commission

Sierra Club

Southern Windsor Regional Planning Commission

St. Albans
The Nature
Two Rivers

University
Agriculture's

University of

University of

Team

University of

Program
Vermont

Vermont

Coop
Consexrvancy

Ottaugquechee Regional Planning Commission

of Vermont Center for Sustainable
Pasture Program
Vermont Extension
Vermont Extension Crop, Soil and Pasture

Vermont Extension Northwest Crops & Soils

Agency of Agriculture, Food & Markets

Agency of Natural Resources, Department of

Environmental Conservation

Vermont

Forests,

Vermont
Vermont
Vermont
Vermont
Vermont
Verment
Vermont
Vermont
Vermont
Vermont
Vermont
Vermont

VT Food

Agency of Natural Resources, Department of
Parks and Recreation

Association of Conservation Districts
Beef Producers Association

Christmas Tree Growers Assoclation
Conservation Voters

Fresh Network

Grass Farmers Association

Horse Council

Legislature

Planners Association

Sheep and Goat Association

Trout Unlimited

Vegetable and Berry Growers Association

Funders Network
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White River Natural Resources Conservation District

Windham County Natural Resources Conservation District
Windham Regional Planning Commission

For a more comprehensive list, please see the
Responsiveness Summary and Copy of Comments
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Administrative Procedures — Incorporation by Reference Statement

Instructions:

In completing the incorporation by reference statement, an agency describes any materials that are
incorporated into the rule by reference and why the full text was not reproduced within the rule.

This form is only required when a rule incorporates materials by referencing another source without
reproducing the text within the rule itself (e.g. federal or national standards, or regulations).

Copies of incorporated materials will be held by the Office of the Secretary of State until adoption or
formal withdrawal of the rule is complete. Materials will be returned to the agency upon completion
of the rule.

All forms requiring a signature shall be original signatures of the appropriate adopting authority or
authorized person.

Certification Statement: As the adopting Authority of this rule (see 3 V.5.A. § 801 (b) (11) fora
definition), I certify that the text of the matter incorporated has been reviewed by an official of the
agency. I further certify that the agency has the capacity and intent to enforce the rule entitled:

Rule Title: Required Agricultural Practices Rule for The
Agricultural Nonpoint Source Pollution Control Program

vMﬂ/t/f‘ , on 9/12/2016
/

(signature) (date)

Printed Name and Title:

Charles R. Ross, Jr., Secretary
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1. TITLE OF RULE FILING:
Required Agricultural Practices Rule for The
Agricultural Nonpoint Source Pollution Control Program

2. ADOPTING AGENCY:
The Vermont Agency of Agriculture, Food and Markets

3. DESCRIPTION (DESCRIBE THE MATERIALS INCORPORATED BY REFERENCE):

* 6 V.S.A. Chapter 215 {Agricultural Water Quality,
found in Sec. 1.1)

e 20 V.S.A. § 3902 (Registration of fairs, found in
Sec. 1.1)

* Act 64 of the Vermont General Assembly (2015 session,
found in Sec. 1.3)

* 6 V.S.A. §§ 4991 - 4996 (Enforcement subchapter,
found in Sec. 1.4)

* 6 V.3.A. § 21(6) (definition of raw agricultural
commodity, found in Sec. 2.02)

e 44 C.F.R. § 59.1 (National Flood Insurance Program
Regulations, definition of area of special flood
hazard, found in Sec. 2.17)

e Appendix One of the Groundwater Protection Rule and
Strategy (found in Sec. 2.22, 8(a), 8(b))

*» 10 V.5.A. Chapter 48 (Groundwater Protection, found
in Sec. 2.22 and 8(a))

* 6 V.S.A. § 911 (definition of economic poison, found
in Sec. 2.27)

e Section I 23 of the Vermont Regulations for Control
of Pesticides (definition of economic poison, in
accordance with & V.S.A. Chapter 87, found in Sec.
2.27)

e ANR’s Flood Hazard Area and River Corridor Protection
Procedure (determination of annual flood event, found
in Sec. 2.34)

e 10 V.S.A. § 1251(12) (definition of waste, found in
Sec. 2.35)

* 6 V.S.A. & 4857 (2) (definition of Medium Farm, found
in Sec. 4.1(a) (2))
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* 6 V.S.A. § 4871 (c) (Certification due to water
quality threat, found in Sec. 4.1(d))

* United States Department of Agriculture’s Natural
Resources Conservation Service (USDA NRCS) standards
and specifications (Conservation Practices Standard
Code 313 Waste Storage Facility, April 2007, found in
sSec. 6.02(c) (3), 6.10(b), 7(b)(2), and 8(h))

* Vermont Fertilizer and Lime Regulations (Sec. XIII,
Storage, Handling and Use of Fertilizer Materials,
found in Sec. 6.02(h))

* 6 V.S.A. Chapter 87 (Control of Pesticides, found in
Sec. 6.02 (1))

* United States Department of Agriculture’s Natural
Resources Conservation Service (USDA NRCS) Nutrient

Management Practice Code 590 (Conservation Practices
Standard Code 590 Nutrient Management, August 2000,

found in Sec. 6.03(a), {(d), (e), and 10(b))

* Morgan’s extractant (tool for finding Phosphorous
Index, found in Sec. 6.03(c))

* Revised Universal Soil Loss Equation 2 (RUSLE2)
(computer program that estimates rates of rill and
interrill soil erosion caused by rainfall and its
associated overland flow, found in Sec. 6.04(b) and
6.06(b) (8))

* United States Department of Agriculture (USDA) Soil
Survey Flooding Frequency Class (map showing land
subject to flooding, found in Sec. 6.04(d), 6.05(b) -
(d), and 6.06(b) (9))

 DEC Water Supply Rules (rules for wells, found in
Sec. 6.05(g) and 7(b) (2})

* 10 V.S.A. § 902 (5) (definition of wetlands, found in
Sec. 6.06{c) {(3))

e 10 V.S.A. § 1972 (6) (definition of potable water
supply, found in Sec. 6.06(c) (4))

« 10 V.5.A. § 1021 (Alteration prohibited; exceptions;
found in Sec. 6.10(a))

* Groundwater Quality Standards (found in Sec. 8(h) and

(1))
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* Flood Hazard Areas and River Corridor permit (found
in Sec. 9{(a))

* Medium Farm Operations Rule and Permits (found 1in
Sec. 10{(a), (b), and (d))

¢ Large Farm Operations Rule and Permits (found in Sec.
10(a), (b), and (d))

4, OBTADHNGCIWHE:@XHAWHOWHﬁAMﬂ%&&@MHNBE@HMMDBYHEPMEKLM@AT
WHAT COST): :
All materials can be obtained online at no cost.

5. MODIFICATIONS (PLEASE EXPLAIN ANY MODIFICATION TO THE INCORPORATED MATERIALS E.G.,
WHETHER ONLY PART OF THE MATERIAL IS ADOPTED AND IF SO, WHICH PART(S)ARE MODIFIED):

None

6. REASONSFORINCORPORATKﬁQBYTH%ERENCE(EWZMNWHYHEAGHWWDBHDMDR)
INCORPORATE THE MATERIALS RATHER THAN REPRODUCE THE MATERIAL IN FULL WITHIN THE TEXT OF
THE RULE);

It would be burdensome to reproduce the material in
full within the text of the rule when all that was
needed from certain referenced rules and laws were
definitions.

7. THE INCORPORATED MATERIALS HAVE BEEN REVIEWED BY THE FOLLOWING
OFFICIAL OF THE AGENCY:
Jim Leland

8. THE ADOPTING AGENCY REQUESTS THAT ALL COPIES OF INCORPORATED
MATERIALS BE RETURNED TC THE AGENCY

Run Spell Check
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Agency Summary of Changes Made From
RAP Proposed Rule to RAP Final Proposed Rule

(Main document changes and comments J
- - "9/13/2016 4:49:00 PM |

Pagetipemed veam
il Introduction: As defined in 6 V.S.A. Chapter 215,

[ Page 1: Inserted _ T vaam
1.1 Preamble: Agriculture has been identified as a major contributor of non-point source

pollution to surface waters of Vermont. For example, the Lake Champlain Total
Maximum Daily Load (TMDL), as modeled by the Environmental Protection Agency,
estimates that nutrient losses from agricultural activities represent 29% of the total
phosphorous load to the Lake Champlain basin and over 40% of Vermont’s contribution
to the phosphorous load to the basin. Agriculture contributes non-point source pollution
to surface and groundwater from multiple sources, including cropland erosion, farmstead
management, crop storage, and manure storage and application. While contributions of
non-point source pollution from agriculture may vary from watershed to watershed, the
overall impact to water quality from agricultural lands, when not managed well, is
significant.

" 9/13/2016 4:49:00 PM |

The Vermont legislature first directed the Agency of Agriculture, Food and Markets to
develop a comprehensive Agricultural Non-Point Source Pollution Reduction Program in
1992. The Accepted Agricultural Practices Rules (AAPs), which regulate farming
activities in order to protect water quality, became cffective in 1995 and were revised in
2006.

As a result of Act 64—the Vermont Clean Water Act—the Agency of Agriculture was
tasked with updating the AAPs to further reduce the impact of agricultural activities to
water quality across the State. The Required Agricultural Practices Rules (RAPs) are an
updated version of the AAPs, re-written to a higher level of performance.

Act 64, which was signed into law by the Governor in June 2015, amended and enacted
multiple requirements related to water quality in the State. The act required the Agency
of Agriculture to amend several provisions of the AAPs in order to improve water quality
in Vermont. The first change was to rename the Accepted Agricultural Practices Rules
the Required Agricultural Practices Rules. The RAPs are standards to which all types of
farms must be managed. Act 64 further required the Agency of Agriculture to:

® Establish requirements for a Small Farm Certification Program;

° Establish nutrient, manure, and waste storage standards;

o Make recommendations for soil health;

® Establish requirements for vegetated buffer zones;

e Establish requirements for livestock exclusion from surface water;

o Establish nutrient management planning standards; and



J Establish standards for soil conservation such as cover cropping

The standards and rules that follow are intended to improve the quality of all of
Vermont’s waters by reducing and eliminating cropland erosion, sediment losses, and
nutrient losses through improved farm management techniques, technical and compliance
assistance, and, where appropriate, enforcement. This rule strives to balance the
complexity, variability, and requirements of farm management with the need to improve
that management in order to meet the State’s goals in improving and protecting water
quality.

Soil quality and soil health are critical elements of an overall agricultural non-point
source pollution reduction program. Agricultural soils are recognized as a critical
resource for the overall prospetity of Vermont’s agricultural community and for the
public at large. Efforts to build soil organic matter, increase biological activity, and
reduce compaction, including reduced tillage, use of composts, establishing crop
rotations, cover cropping, and the elimination of annual cropping on highly vulnerable
lands, will be essential to the success of programs whose goal is to improve Vermont’s
water quality. The Vermont Agency of Agriculture, Food and Markets supports and
endorses all practices that lead to the goal of healthy soils and productive agricultural
lands.

1.2 Enabling [egislation: As defined in6 V.S.A.
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) Prior to construction of farm structures, the farmer must notify the
zoning administrator or the town clerk of the town in which the farm
structure is proposed, in writing, of the proposed construction activity. The
notification must contain a sketch of the proposed structure including the
setback distances from adjoining propetty lines, road rights-of-way, and
adjacent surface water.
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(2) Local setbacks and setbacks designed by this rule shall be observed
unless the Secretary has approved a farmer’s written request for other
reasonable setbacks for the specific farm structure being constructed or

maintained in accordance with Section 9(b).
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() Notwithstanding the provision of Section 9(e)(2), and in addition to the provisions of
Sections 9(a) and (b), new
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(4) Construction of new farm structures, specifically buildings and other
farm structures that disturb one or more acres of land must obtain
authorization from the ANR before commencing with land disturbance or
construction activities.
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(B) Such structures do not include water quality conservation
practices where the site is the best available site on the farm, as
approved by the Secretary, for the purposes of protecting ground
water quality or surface water quality.

(C) Such structures do not include waste storage facilities if the
site is the best available sjte on the farm, as approved by the
Secretary, for the purposes of protecting ground water quality or
surface water quality and the waste storage facility is designed by a
licensed engineer.
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(A)
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Such structures do not include those solely constructed for
irrigation, drainage, fencing, or livestock watering,
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The Secretary may authorize the siting of a waste storage facility within 200 feet of a surface
water or private water supply if the site is the best available site on the farm for the purposes of
protecting ground water quality or surface water quality and the waste storage facility is designed



by a licensed engineer to meet USDA NRCS standards and specifications or an equivalent
standard. If an equivalent design standard is used, the design and construction shall be certified
by the Secretary, or a licensed professional engineer operating within the scope of his or her
expertise,
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(2) The following minimum
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make all applications of manure or other agricultural wastes consistent with this
rule and the requirements of the farm’s Nutrient Management Plan.
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REQUIRED AGRICULTURAL PRACTICES RULE
FOR
THE AGRICULTURAL NONPOINT SOURCE POLLUTION CONTROL PROGRAM

Section 1. General

1.1 Preamble; Agriculture has been identified as a major contributor of non-point source
pollution to surface waters of Vermont. For example, the Lake Champlain Total
Maximum Daily Load (TMDL), as modeled by the Environmental Protection Agency,
estimates that nutrient losses from agricultural activities represent 29% of the total
phosphorous load to the Lake Champlain basin and over 40% of Vermont’s contribution
to the phosphorous load to the basin, Agriculture contributes non-point source poltution
to surface and groundwater from multiple sources, including croptand erosion, farmstead
management, crop storage, and manure storage and application. While contributions of
pon-point source potlution from agriculture may vary from watershed to watershed, the
overall impact to water quality from agricultural lands, when not managed well, is
significant.

The Vermont legislature first directed the Agency of Agriculture, Food and Markets to
develop a comprehensive Agricultural Non-Point Source Pollution Reduction Program in
1992. The Accepted Agricultural Practices Rules (AAPs), which regulate farming
activities in order to protect water quality, became effective in 1995 and were revised in
2006.

As a result of Act 64-—the Vermont Clean Water Act—the Agency of Agriculture was
tasked with updating the AAPs to further reduce the impact of agricultural activities to
water quality across the State. The Required Agricultural Practices Rules (RAPs) are an
updated version of the AAPs, re-written to a higher level of performance.

Act 64, which was signed into law by the Governor in June 2015, amended and enacted
multiple requirements related to water quality in the State. The act required the Agency
of Agriculture to amend several provisions of the AAPs in order to improve water quality
in Vermont. The first change was to rename the Accepted Agricultural Practices Rules
the Required Agricultural Practices Rules. The RAPs are standards to which all types of
farms must be managed. Act 64 further required the Agency of Agriculture to:

. Establish requirements for a Small Farm Certification Program,

. Establish nutrient, manure, and waste storage standards;

s  Make recommendations for soil health;

. Establish requirements for vegetated buffer zones;

. stablish requirements for livestock exclusion from surface water;
. Establish nutrient management planning standards; and '
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1.5

1.6

Enforcement: Violations of this rule are subject to enforcement by the Secretary of the
Vermont Agency of Agriculture, Food and Markets and the Attorney General under the
provisions of 6 V.S.A. §§ 4991 - 4996 and additional remedies available to the State
under other applicable Vermont law.

Further considerations under the RAPs; 6 V.S.A. § 4810a(b) requires that on or before
January 15, 2018, the Secretary of Agriculture, Food and Markets shall amend by rule the
Required Agricultural Practices in order to include requirements for reducing nutrient
contribution to waters of the State from subsurface tile drainage. As part of the rule
amendment process, the Qecretary may also evaluate the current status of effectiveness of
the Required Agricultural Practices, the implementation of additional best management
practices, and the current water quality condition of waters of the State. The Secretary
may consider additional changes to the Required Agricultural Practices, as appropriate, to
meet the water quality goals of the State.

Section 2. Definitions

2.01

2.02

2.03

2.04

2.05

2.06

Agency means the Vermont Agency of Agriculture, Food and Markets.

Agricultural Product means any 1aw agricultural commodity, as defined in 6 V.S.A. §
21(6), that is principally produced on the farm and includes products prepared from the
raw agricultural commodities principally produced on the farm.

Ar_mual Cropland means, for the purposes of this rule, land devoted to the production,
cultivation, harvesting, and management of annual row crops, including sweet corn and
pumpkins, but does not include:

(a) vegetable, fruit, or berry crops grown for human consumption; and
(b) small grains.

ANR means the Vermont Agency of Natural Resources, and the Secretary of the
Vermont Agency of Natural Resources and her or his designees.

Barnyard and Feedlot means an area, either earthen or improved, where animals are
confined by fences, other structures, or topography, are primatily sustained by

supplemental feed, and where vegetation cover is sparse.

Buffer Zone means an arca of perennial vegetation between the edge of cropland and:
(a) the top of the bank of an adjoining water of the State;

(b) a ditch that is not a surface water under State law and that is not a water of the
United States under federal taw; and
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2.16

2.17

2.18

2.19

220

a silo, a building to house livestock or raise horticultural or agronomic plants, or
customarily used to carry out the agricultural practices defined in Section 3.2 of this rule.
A farm structure :ncludes a barnyard or waste management systen, either of which is
created from an assembly of materials, including the supporting fill necessary for
structural integrity, but excludes a dwelling for human habitation. A farm structure also
must be used by a person who can demonstrate meeting the minimum threshold criteria

as found in Section 3.1 of this rule.

Farming means:

(a) the cultivation or other use of land for growing food, fiber, Christmas trees, .
maple sap, oF horticultural, viticultural, and orchard crops; or

(b) the raising, feeding, or management of livestock, poultry, fish, or bees; of
(c) the operation of greenhouses; OF
(d) the production of maple syrup; or

(e) the on-site storage, preparation, and sale of agricultural products principally
produced on the farm; or

(f) the on-site storage, preparation, production, and sale of fuel or power from
agricultural products or wastes principally produced on the farm; or

(g) the raising, feeding, or management of four or more equines owned or boarded
by the farmer, including training, showing, and providing instruction and lessons
in riding, training, and the management of equines.

Fertilizer means any substance containing one or more recognized plant nutrients that is
used for its plant nutrient content and that is designed for use or claimed to have value in
promoting plant growth or health, except unprocessed animal or vegetable manures and
other products exempted by the Secretary.

Flood Hazard Area means the land in the floodplain within a community subject to a one
percent or greater chance of flooding in any given year (ak.a. 100-yr flood). The term
has the same meaning as «area of special flood hazard” under 44 CF.R. §59.1. The area
may be designated as Zone A or AE on the National Flood Insurance Program maps.

Floodplain means any tand area susceptible to being inundated by water from any source.
Floodway means the channel of a river of other watercourse and the adjacent land areas

that must be reserved in order to discharge the base (one percent annual chance) flood-
without cumulatively increasing the water surface elevation more than one foot at any
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2.29

2.30

2.31

2.32

2.33

2.34

2.35

2.36

2.37

Principally Produced means that more than 50% (ither by weight or volume) of raw
agricultural products that are stored, prepared, or sold at the farm are also grown or
produced on the farm.

Production Area means those areas of a farm where animals, agricultural inputs, Of raw
agricultural products arc confined, housed, stored, or prepared whether within or without
structures, including barnyards, raw materials storage areas, heavy usc areas, fertilizer
and pesticide storage arcas, and waste storage and containment areas. Production arcas
include egg washing or ©gg processing facilities, milkhouses, raw agricultural commodity
preparation or storage, or any area used in the storage, handling, reatment, Of disposal of
mortalities.

River Corridor means the land area adjacent to a river that is required to accommodate

the dimensions, slope, planform, and buffer of the naturally stable channel and that is
necessary for the natural maintenance or natural restoration of dynamic equilibrinm
condition and for minimization of fluvial erosion hazards, a8 delineated by the Agency of -
Natural Resources in accordance with river corridor protection procedures.

Secretary means the Secretary of the Agency of Agriculture, Food and Markets and her
or his designecs.

Small Farm means a small farm as defined in 6 V.S.A, § 4871

Surface Water or Waters means all rivers, streams, brooks, 1eservoirs, 'poﬁds, lakes,
springs, and all bodies of surface waters, artificial or natural, which are contained within,
flow through, or border the state or any portion of if.

Top of Bank means the point along the bank of a surface water ot ditch where an abrupt
change in slope is evident, and where the surface water is generally able to overflow the
banks and enter the adjacent floodplain during an annual flood event. Annual flood event
shall be determined according to the Agency of Natural Resources’ Flood Hazard Area
and River Corridor Protection Procedure.

Vegetable Production means the production of all true vegetables and all commonly
known vegetables that are techuically fruits, including, but not limited to, peppers,
{omatoes, eggplants, and peas. ' ,

Waste or Agricultural Waste means material originating or emanating from a farm that is
determined by the Secretary or the Secretary.of Natural Resources to be harmful to the
waters of the State, including: sediments; minerals, including heavy metals; plant
nutrients; pesticides; organic wastes, including livestock waste, animal mortalities,
compost, feed and crop debris; waste oils; pathogenic bacteria and viruses; thermal
pollution; silage runoff; untreated mitkhouse waste; and any other farm wastic as the term
syaste” is defined in 10 V.S.A. §1251(12).
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(1) four equines;

(2) five cattle, cows, OF American bison;

(3) 15 swine;

(4) 15 goats;

(5) 15'sheep;

(6) 15 cervids;

(7) 50 turkeys;

(8) 50 geese;

(9) 100 laying hens;

(10) 250 broilers, pheasant, Chukar partridge, of Coturnix quail;

(11) three camelids;

(12) four ratites;

(13) 30 rabbits;

(14) 100 ducks;

(15) 1,000 pounds of cultured tréut; or

(16) other 1ivestock types, combinations, or numbers as designated by the

Qecretary based upon or resulting from the impacts upon water quality

consistent with this rule; or :
(e) is raising, feeding, or managing other livestock types, combinations, and
numbers, or managing crops or engaging in other agricultural practices on less
than 4.0 contiguous acres in size that the Secretary has determined, after the
opportunity for a hearing, to be causing adverse water quality impacts andina
municipality where no ordinances are in place to Manage the activities causing the
water quality impacts; or :

(f) is managed by a farmer filing with the Internal Revenue Service a 1040(F)
income tax statement in at least one of the past two yeats; or
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(a) (1) a parcel or parcels of land on which 10 or more acres arc used for the

raising,

(2) that

feeding, or management of livestock;

house no more than the number of animals specified under 6

V.8.A.§ 4857(2) (Medium Farm definition); and

(3) that

house at least the following aumbers and types of livestock:
(A) 50 mature dairy COWS; '

B) 757 youngstock or heifers;

(C) 75 veal calves;

(D) 75 cattle or cow/calf pairs;

(E) 188 swine weighing over 55 pounds;

(F) 750 swine weighing less than 55 pounds;
(G) 40 equines; |

(H) 750 sheep or goats;

(1) 4,125 turkeys;

(3) 2,250 laying hens ot broilers with liquid manure handling
system,

(K) 6,250 laying hens or broilers without a liquid manuré handling
system,

(L) 375 ducks with a liquid manure handling system;

(M) 2,500 ducks without a liquid manure handling system,

any other animal type, number, or combination of animals as
designated by the Secretaty that is having an adverse impact on
water quality; or

(O) any combination of more than one animal type exceeding
90,000 pounds of total live animal weight (animal units); or

(b) farms on a parcel or parcels of land greater than 50 acres used for the
preparation, tilling, fertilization, planting, protection, irrigation, and harvesting of

11
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(2) the mitigation and management of stormwater runoff;

(3) statutory and regulatory requirements of the operation of a large,
medium, or small farm and financial resources available to assist in

compliance;

(4) the mechanical application of manure or nutrients and methods or
techniques used to minimize the runoff of applied manure OF nuirients to
waters of the State; :

(5) weather and soil conditions that increase the risk of runoff of manurc
or nuirients to waters of the State; and

(6) standards for nutrient management including nutrient. management
planning. ‘

(b) Large Farm Operations, Medium Farm Operations, and Certified Small Farm
Operations shall obtain four hours of approved training at least once in every five
years. This yequirement will commence upon notice from the Secretary.

(c) The Secretary may approve training offered by other entities upon request of
the entity providing the training. All requests for training approval shall be
provided to the Secretary at least 30 days prior to the scheduled training dates.

The entity will be required to submit information about the {raining and attendees
in a manner requested by the Secretaty. '

Section 6. Required Agricultural Practices; Conditions, Restrictions, and Operating
Standards

6.01 Discharges

(a) Farms shall not create any discharge of agricultural wastes to surface waters of
the State through a discrete conveyance such as, but not limited to, a pipe, ditch,
or conduit without a permit from the Secretary of ANR.

(b) Production areas, barnyards, animal holding or feedlot areas, manuye storage
areas, and feed storage areas chall utilize runoff and leachate collection systems,
diversion, ot other management strategies in order to prevent the discharge of
agricultural wastes to surface water or groundwater.

6.02 Storage of Aggicultural Wastes and Agricultural Inputs

(a) All agricultural wastes shall be managed in a manner to prevent runoff or
leaching of wastes to waters of the State or across property boundaries.

13
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(E) areas subject to concentrated runoft}

(f) The Secretary may authorize site-specific standards other than those listed in
Section 6.02(e)(d)(A)-(E when the Secretary determines that a manure stacking
or piling site, fertilizer storage, Ot other nutrient storage will not have an adverse
impact on groundwater quality or surface water quality but in no case shall
unimproved manure stacking sites be jocated less than 100 feet from a private
water supply or the top of the bank of surface water.

(g) Over a three-yeat period, field stacked agricultural wastes shall be tand
applied consistent with the nutrient management plan requirements of Section
6.03, actively managed as a compost, O moved to a suitable alternative location.

(h) Pertilizer ghall be stored consistent with the Vermont Fertilizer and Lime

_ Regulations Section XIIL Fertigation and chemigation equipment shall be

operated with an adequate anti-siphon device between the system and the water
soutce.

(i) Pesticides shall be used in accordance with 6 V.S.A. Chapter 87 (Control of
Pesticides) and all regulations promulgated thereunder.

6.03 Nutrient Management Planning

(a) All Certified Small Farm Operations as defined in Section 4 of this rule and all
permitted Medium and Large Farm Operations managing manure,'agricultural
wastes, or fertilizer for use as putrient sources shall implement a field-by-field
nutrient management plan consistent with the requirements of the USDA NRCS
Nuirient Management Practice Code 590 or other equivalent standards approved
by the Secretary. '

(b) For all other farming operafions subject to this rule, all sources of nutrients
shail be accounted for when determining autrient application rates. Recommended
rates may be adjusted hased on manure or other waste analysis and/or nutrient
testing procedures. Recommended aufrient application rates shall be consistent

with current university recommendations and standard agricultural practices.

(¢) For all other farming operations subject to this rule, all fields receiving
mechanical application of manure, agyicultural wastes, of ferlilizer shall be soil
sampled at least once in every five years using modified Morgan’s extractant or
other-equivalent standards approved by the Secretary. Records of soil analysis,
manure or othet agricultural waste application, and fertilizer applications shall be
maintained on the farm for a period five years and provided to the Secretary upon
request.
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- (c) Croplands shall be managed to prevent fieldborne gully erosion and reduce or
climinate associated sediment discharges using management strategies that may
include the establishment of grassed waterways, filter strips, or other methods

deemed appropriate by the Secretary.

(d) Annual croplands subject to frequent flooding from adjacent surface waters, as
described in the USDA Soil Survey Flooding Frequency Class, shall be required
to be planted to cover crops. Broadcast seeding must be completed by Qctober 1
of each year. Seed planted with drill seeders or otherwise incorporated shall be
completed by October 15 of each year. The Secretary may, on a case-by-case
basis, approve alternative planting dates due to unusual soil or weather conditions -
or other specific crop management needs and upon request of the owner or
operator of a farm managing annual croplands subject to frequent flooding from
adjacent surface waters, as described in the USDA Soil Survey Flooding
Frequency Class. If annual crops cannot be harvested prior to October 15, then

30% crop residue, growing directly 1n the soil, must remain in order to limit soil
Joss. :

anure and Waste A lication Standards and Restrictions

6.05 M pp

(a) Manure or other agricultural wastes shall not be applied between December 15
and April 1. The Secretary may prohibit the application of manure to land in the
State following adequate notice to the agricultural community between December
| and December 15 and between April 1 and April 30 of any calendar year when
the Secretary determines that due-to weather conditions, soil conditions, or other
limitations, application of manure to land would pose a signiﬁcant*potential of
runoff to waters of the State.

(b) Manure or other agricultural wastes shall not be applied to cropland, perennial
grass land, small grain cropland, or hay land subject to frequent flooding from
adjacent surface waters, as described in the USDA Soil Survey Flooding
Frequency Class, after October 16 or before April 14.

(c) Manure or other agricultural wastes applied to annual cropland subject to
frequent flooding, as described in the USDA Soil Survey Flooding Frequency
Class, shall be injected or otherwise incorporated within 48 hours of application.
This requirement shall not apply to land in no-till management.

(d) Manure or other agricultural wastes shall not be applied when field conditions
are conducive to flooding, runoff, ponding,or other off-site movement, or can be
reasonably anticipated to cesult in flooding, runoff, ponding, or other off-site
movement, regardless of NMP recommendations.

(€) Manure or other agriculturai wastes shall not be applied in areas of croplands,
perennial grass lands, or hay lands that:
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(4) the i;ientiﬁcation of soil types, depth to groundwater, and slopes;
(5) the current soil test results;

(6) the annual nutrient appl_ication plan for the fields;

(7)'the Phosphorus Index, or equivalent, results;

(8) the RUSLE2, or equivalent, results; and

(9) the USDA Soil Survey Flooding Frequency Class, and if applicable to
the request, evidence that the flood frequency class is not accurate.

(c) All approvals for a seasonal exemption shall be in writing and shall prohibit
the application of manure:

(1) to areas with established channels of concentrated storm water runoff
to surface waters;

(2) to permanent vegetative buffer zones,
(3) to wetlands, as that term is defined in 10 V.S.A. § 902(5);

(4) within 200 feet of a potable water supply, as that term is defined in 10
V.S.A. § 1972(6);

(5) to fields exceeding tolerable soil loss (T);
(6) to saturated soils; and

(7) to any other area as designated by the Secretary on a case-by-case
basis.

(d) Approvals for seasonal exemptions to the winter spreading ban shall establish
requirements and conditions for the application of manure when frozen or snow-
covered soils prevent effective incorporation at the time of application, require
manute to be applied according to a nutrient management plan, establish the
‘maximum amounts of manure that may be applied per acre during any one
application, and establish required manure spreading setbacks from surface water,
water supplies, and other water CONVEYances. Seasonal exemptions to the winter

~ spreading ban may be renewed annually upon request and gubmission of winter
spreading records of application.
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6.08 Animal Mortality Management Requirements

(a) Animal mortalities; shall be properly stored, handled, and disposed of within
48 hours, so as to minimize adverse water quality impacts.

(b) Animal mortalities buried on i“:arm property shall be sited so as to be:

(1) a minimum of 150 feet from property lines and the top of the pank of
surface waters;

(2)a minimum-of three feet above the scasonal high water table and
bedrock;

(3) covered with a minimum of 24 inches of soil;

(4) a minimum of 200 feet from public ox private drinking water supplies;
and -

(5) not located on landsina floodway or subjeét to annual flooding.
(c) Animal mortalities composted or otherWise disposed of on farm property on
unimproved sites shall be prohibited on lands in a floodway or subject to annual
flooding, and shall be sited so as to be!

(1) a minimum of 200 feet from property lines;

(2) a minimum of 200 feet from the top of the bank of surface waters;

(3) a minimum of 200 feet from public or private drinking water supplies
not owned by the farm;

(4) a minimum of 300 feet from neighboring residences or public
buildings; ,

(5) a minimum of 100 feet from a ditch or conveyance to surface water,
and

(6) not upon areas of exposed bedrock,
(d) Other site-specific standards may be authorized by the Secretary, but in no

case shall unimproved sites be located less than 100 feet from a private water
supply, property boundary, or the top of the bank of surface water.
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(c) Livestock shall not have access to surface water in production areas ot
immediately adjacent to production areas, except:

(1) at livestock crossings of waiering areas;

(2) in areas prescribed by a rotational grazing plan consistent with NRCS
standards or an equivalent standard, and approved by the Secretary. '
Approved grazing plan areas shall maintain at least an average of three
inches of vegetative growth within 55 feet of the top of bank of surface
water, and within 10 feet of the top of bank of ditches; or

(3) in areas approved by the Secretary based on site-specific
characteristics and management requirements.

(d) Livestock shall not have access to surface wafer in areas outside of production
areas that:

(1) contain unstable banks or where erosion is present; or

(2) are areas designated by the Secretary as having actual or potential
threat to water quality asa result of livestock access.

(e) Livestock shail not be pastured within 50 feet of a private water supply
without the permission of the water supply owner. This prohibition shall not apply
to private water supplies that have been established inconsistent with the
Department of Environmental Conservation Water Supply Rules existing at the
time that the water supply was established. :

Section 8. Ground Water Quality and Groundwater Quality Investigations

(a) Farm operations shall be conducted s0 that the concentration of wastes in
groundwater originating from agricultural operations do not reach or exceed the
primaty or secondary groundwater quality enforcement standards identified by
Appendix One of the Groundwater Protection Rule and Strategy in accordance
with 10 V.S.A. Chapter 48 (Groundwater Protection).

(b) Farm operations shall be conducted with the goal of reducing the
concentration of wastes in groundwater (o the preventive action levels (PALSs) of
the primary or secondary groundwater quality standards identified by Appendix
One of the Groundwater Protection Rule and Strategy when monitoring indicates
the presence of these wastes in groundwater that exceed the enforcement standard.

(¢) The Secretary may conduct groundwater quality monitoring to assess the
impact of agricultural practices and farm operations on the quality of drinking
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(3) conduct additional sampling to confirm the detection of confaminants
and to determine the extent and scope of contamination at the site;

(4) require corrective actions such as changes in activities, management
practices, cropping patterns, of structural revisions designed to reduce the
contamination from current activitiesand prevent contamination from

future activities;

(5) conduct follow up water quality sampling to determine the
effectiveness of changes made or corrective actions taken;

(6) seek additional investigative of consultation resources {0 evaluate and
characterize sites to determine vulnerability to drinking water and
groundwater contamination; and

(7) review testing results and site evaluations to determine if changes in
water quality data are the result of changes in activities or natural site
conditions.

(h) The Secretary may require the owner ot operator of a waste storage facility to
modify the facility to meet the USDA NRCS or an equivalent standard for the
facility or to implement additional management measures if the facility poscs a
threat to human health or the environment as established by an exceedance of the

State’s Groundwater Quality Standatds.

(i) For the purpose of assessing whether a waste storage facility is violating the
State’s Groundwater Quality Qtandards, the Secretary shall pay for the initial
costs to conduct groundwater monitoring. When the Secretary has made a
determination that a waste storage facility is violating the State’s Groundwater
Quality Standards, the Secretary shall provide notification to the Department of
Health and the Agency of Natural Resources. This notification shall ocour within
21 days and include the location of the facility and the name of the owner of
operator. When the Secretary makes a determination that a waste storage facility
no longer poses a threat to human health or the environment, the Secretary shall
provide notification of the revised determination to the Department of Health and
the ANR.

Qection 9. Construction of Farm Structures
(a) Siting
(1) Prior to construction of farm structurcs, the farmer must notify the
zoning administrator or the town clerk of the town in which the farm

structare is proposed, in writing, of the proposed construction activity. The
‘notification must contain a sketch of the proposed structure including the
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between the top of the bank of adjoining surface waters and the
farm sfructure. :

(i) Such structures do not include those solely constructed
for irrigation, drainage, fencing, or livestock watering,

(ii) Such structures do not include water quality
conservation practices where the site is the best available
site on the farm, as approved by the Secretary, for the
purposes of protecting ground water quality or surface
water quality.

(B) The following setbacks shall apply to all new wastc storage
facilities proposed on sites where no waste storage facility or
production area previously existed:

(i) 100 feet from the centerline of a public road;

(ii) 100 feet from any abutting property line;

(iii) 200 feet from the top of the bank of any surface water;
and

(iv) 200 feet from-public or private water supplies.

-(b) Setbacks Am)roved by the Secretary

Local setbacks or no build arcas for wetlands, River Corridors, and other setbacks
applicable to all development in a local zoning bylaw established by the
municipality shall be maintained, unless upon written request of the person,
consistent with the procedures found in Appendix A, the Secretary has approved
other reasonable setbacks for the specific farm structure being constructed. The
Secretary may authorize the siting of a waste storage facility within 200 feet of a
surface water or private water supply if the site is the best available site on the -
farm for the purposes of protecting ground water quality or surface water quality
and the waste storage facility is designed by a licensed engineer to meet USDA
NRCS standards and specifications or an equivalent standard. If an equivalent
design standard is used, the design and construction shall be certified by the
Secretary, or a licensed professional engincer operating within the scope of his or

her expertise. The Secretary may consider the following in rendering a decision
regarding alternative setbacks:

(1) unique existing physical conditions or exceptional topographical or

other physical constraints peculiar to the particular property that would
prevent development in accordance with this rule;
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(f) Certified custom applicators shall complete eight hours of training in each
five-year period of certification. Completion of five-year training requirements
will serve as meeting the requirements for recertification. '

(g) Certified custom applicators shall maintain records of the amount of manure
or agricultural waste applied by farm and field for a period of five years and
provide those records to the Agency upon reasonable request.

Section 11, Site-Specific On-Farm Conservation Practices

When the Secretary determines, after inspection of a farm, that a person engaged in
farming is complying with the Required Agricultural Practices Rule but there still exists the
potential for agricultural pollutants to enter the waters of the State, the Secretary shall require the
person to implement additional, site-specific, on-farm conservation practices designed to prevent
agricultural pollutants from entering the waters of the State. When requiring implementation ofa
conservation practice, the Secretary shall inform the person engaged in farming of the resources
available to assist the person in implementing the conservation practices to comply with the
requirements of this rule.’

Section 12, Severabilify Clause

If any provision of this rule, or the application thereof to any person or circumstance, is
held invalid, such determination shall not affect-other provisions or applications of this rule
which can be given effect without the invalid provision or application, and to that end the
provisions of this rule are severable. '

Section 13. Effective Dates

(a) Sections 1 — 6.04(c), 6.05(a), and 6,05(c) — 13 of this regulation shall become
effective on [date of adoption]; and

(b) Sections 6.04(d)and 6.05(b) of this regulation shall become effective on April
15,2017 ‘ '
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(b) Public Notice and Issuance Requirements

The Secretary will notify the municipality in writing by certified mail and copy
the affected adjoining property owner(s) of his or her intent to consider a
petition for an alternative setback. The notification shall include a description of
the proposed project, submitted plan, and shall be accompanied by information
that clearly states where additional information may be obtained. The Secretary
will request that the notice be posted in a public place in the municipal office.

Any comments resulting from this posting or from the municipality must be
received in writing at the Agency by 4:30 p.m. on the seventh business day
following receipt of the notice.

(c) Standards .

The Secretary may grant a petition for an alternate setback or grant a petition for
an alternate setback with conditions, except as otherwise outlined in this rule or
statutorily required, when:

(1) there are unique existing physical conditions or exceptional
topographical or other physical constraints peculiar to the particular
property that would create a hardship for the farm operation;

(2) because of such physical conditions or constraints, there is no
possibility that the property can be developed in strict conformity with the
provisions of this rule and that the authorization of an alternative setback
is therefore necessary to enable the reasonable operation of the farm;

(3) the hardship has not been created by the applicant;

(4) the alternative sctback, if authorized by the Secretary, will not
substantially or permanently impair the appropriate use or development of
adjoining property, nor be detrimental to the public health, safety, and
welfare; and

(5) the variance, if authorized by the Secretary, will represent the
minimum alternative that will afford relief and will represent the least
deviation possible from this rule.

* The Agency cannot approve alternate setbacks from State wetland regulations, nor approve
construction within Highway rights-of-way.
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2431, On-farm composting or anacrobic digestion of food residuals and food processing
residuals may require registration or permitting by the Vermont Waste Management &
Prevention Division. More information can be obfained by calling (802) 828-1138.

Wastewater Management and Residuals Management: Farm operations generating
wastewater indirect discharges or discharges to underground injection wells are advised that
permits may be required from the Department of Environmental Conservation Watershed
Management Division or Groundwater Protection and Management Division, The management
of sewage, biosolids, and septage on a farm must be conducted consistent with the Vermont
Solid Waste Management Rules and any Solid Waste Management Facility Certification
authorizing these activities. Information regarding these requirements can be obtained by calling
(802) 828-1535.

Water Withdrawal and Irrigation: Farm operations utilizing surface waters for
irrigation purposes are advised that water withdrawals above a de minimis rate are required to
obtain a permit from the Department of Environmental Conservation consistent with the
Procedure for Determining Acceptable Minimum Stream Flows. More information regarding
water withdrawals for irrigation purposes and permiiting requirements can be obtained by calling
the Watershed Management Division at (802) 828-1535.

‘ Alteration of Streams: Stream alteration permits regulate activities that take place in or

along streams. The permit program is intended to prevent the creation of flood hazards, protect
against damage to aquatic life, and protect the rights of neighboring landowners, The types of
activities that are regulated include streambank stabilization, road improvements that encroach
on streams, bridge construction or repair, and utility crossings under streambeds, More |
information regarding stream alteration and permitting requirements can be obtained by calling
the River Management Division at (802) 828-1535.

- Spill Prevention, Control, and Countermeasure (SPCC): EPA’s oil pollution
prevention regulation requires facilities that are subject to regulation to prepare and implement a
plan to prevent any discharge of oil into navigable waters or adjoining shorelines of the U.S. A
farm must prepare a SPCC Plan if it has an aggregate aboveground storage capacity of greater
than 1,320 gallons. Only containers of oil with a capacity of 55-gallons or greater are counted
toward this aggregate capacity threshold. The plan is referred fo as a Spill Prevention, Control,
and Countermeasure (SPCC) plan. More information regarding SPCC and permitting
requirements can be obtained by calling the Environmental Assistance Office at 1(800) 974-
9559, '
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Agency of Administration [fax] 802-828-3320
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INTERAGENCY COMMITTEE ON ADMINISTRATIVE RULES

To: Louise Corliss, SOS
Chris Winters, SOS
Charlene Dindo, .LCAR
ICAR Members
Date: May 10, 2016
Proposed Rule: - Required Agricultural Practices Rule for the Asgricultural Nonpoint Source

Pollution Conirol Program
(Agency of Agriculture, Food and Markets)

The following official action was taken at the May 9, 2016 meeting of ICAR.

Present: Chair Michael Clasen, Steve Kﬂudson, Dirk Anderson, Scott Bascom, Diane Bothfeld,
' Clare O'Shaughnessy and Allan Sullivan
Absent: Jenn Duggan
John Kessler

Abstain: Diane Bothfeld
[ ] The Committee has no objection to the proposed rule being filed with the Secretary of State.
[X] The Committee approves the rule with the following recommendations.

1. Throughout all document pages: Define all acronyms when first referenced.

9. Coversheet #14: Make “Required agricultural practices” one sentence.

3. Coversheet #14 Add to keywords: Pollution Control, Farm Management Practices, Flood

Hazard, Flood Plains, and Water Quality.
4, Adopting Page #5: Add SOS Log #. ,
Economic Impact Statements #3, 39 pullet: Confirm whether it should say “10 feet”, or “10
foot”. .
Economic Impact Statement: Explain why reference to “lost corn production” is used,
Economic Impact Statement #5, first sentence: Add year to Act 64 reference.
Economic Impact Statement #5, second paragraph. Change “lower” to “lowered”.
9. Economic Impact Statement #7: Correct formatting, including correcting “g” and “h”.
10, Economic Impact Statement #7 h: Change “for them” to “from the”.
11. Delete Scientific Information Statement.
12. Incorporation by Reference Statement #3: Considering deleting state references.
13. Rule, Section 2. Definitions: Add “Frequently Flooded Soils”.

g
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[ 1 The Committee opposes filing of the proposed rule. .
ce: ~ Jim Leland B .
Laura DiPietro FERMONT

TTTDave Huber
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REQUIRED AGRICULTURAL PRACTICES RULE
FOR
THE AGRICULTURAL NONPOINT SOURCE POLLUTION CONTROL PROGRAM

Section 1. General

{1  Preamble: Agriculture has been identified as a major contributor of non-point source
poltution to surface waters of Vermont. For example, the Lake Champlain Total
Maximum Daily Load (TMDL), as modeled by the Environmental Protection Agency,
estimates that nutrient losses from agricultural activities represent 29% of the total
phosphorous load to the Lake Champlain basin and over 40% of Vermont’s contribution
to the phosphorous load to the basin, Agticulture contributes non-point source pollution
to surface and groundwatet from multiple sources, including cropland erosion, farmstead
management, crop storage, and manure storage and application. While contributions of
non-point source pollution from agriculture may vary from watershed to watershed, the
overall impact to water quality from agricultural lands, when not managed well, is
significant.

The Vermont legislature first directed the Agency of Agriculture, Food and Markets to
develop a comprehensive Agricultural Non-Point Source Pollution Reduction Program in
1992. The Accepted Agricultural Practices Rules (AAPs), which regulate farming
activities in order to protect water quality, became effective in 1995 and were revised in
2006,

As a result of Act 64—ihe Vermont Clean Water Act—-the Agency of Agriculture was
tasked with updating the AAPs to further reduce the impact of agricultural activities to
water quality across the State. The Required Agricultural Practices Rules (RAPs) are an
updated version of the AAPs, re-written to a higher level of performance.

Act 64, which was signed into faw by the Governor in June 2015, amended and enacted
multiple requirements related to water quality in the State. The act required the Agency
of Agriculture to amend several provisions of the AAPs in order to improve water quality
in Vermont. The first change was to rename the Accepted Agricultural Practices Rules
the Required Agricultural Practices Rules. The RAPs are standards to which all types of
farms must be managed. Act 64 further required the Agency of Agriculture to:

. Establish requirements for a Small Farm Certification Program;

. Establish nutrient, manure, and waste storage standards;

L Make recommendations for soil health;

o Establish requirements for vegetated buffer zones;

* Fstablish requirements for livestock exclusion from surface water;
. Establish nutrient management planning standards; and
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1.3

1.4

o Establish standards for soil conservation such as cover cropping

The standards and ruies that follow are intended to improve the quality of all of
Vermont’s waters by reducing and eliminating cropland erosion, sediment losses, and
nutrient losses through improved farm Mmanagement techniques, technical and compliance
assistance, and, where appropriate, enforcement. This rule strives to balance the
complexity, variability, and requirements of farm rhanagement with the need to improve
that management in order to meet the State’s goals in improving and protecting water
quality,

Soil quality and soil health are critical elements of an overall agricultural non-point

source pollution reduction program. Agricultural soils are recognized as a critical

public at large, Efforts to build soil organic matter, increase biological activity, and
reduce compaction, including reduced tillage, use of composts, establishing crop
rotations, cover cropping, and the elimination of annual cropping on highly vuinerable
lands, will be essential to the success of programs whose goal is to improve Vermont
water quality., The Vermont Agency of Agriculture, Food and Markets supports and
endorses all practices that lead to the goal of healthy soils and productive agricultural
lands.

Enabling [egislation: As defined in 6 V.S.A. §§ 4810 and 48104, the Required
Agricultural Practices (RAPs) shall be management standards to be followed by all
persons engaged in farming in this State. These standards shall address activities which
have a potential for causing agricultural pollutants to enter the groundwater and waters of
the State, including dairy and other livestock operations, all forms of crop and nursery
operations and on-farm or agricultural fairground registered pursuant to 20 VSA, §
3902, and livestock and poultry slaughter and processing activities, The RAPs shall
include, as well as promote and encourage, practices for farmers in preventing
agricultural pollutants from entering the groundwater and waters of the State when
engaged in animal waste nanagement and disposal, soil amendment applications, plant

. fertilization, and pest and weed control, Persons engaged in farming who are in

compliance with these bractices shall be presumed to not have a discharge of agricultural
pollutants to waters of the State. The RAPs shal] be designed to protect water quality and
shall be practical and cost-effective to implement, as determined by the Secretary,

Purpose: The RAPs are farm and land management practices that will control and reduce
agricultural nonpoint source pollution and subsequent nutrient losses from farm fields
and production areas to surface and ground waters of the State or across property
boundaries, The RAPs also establish minimum construction and siting requirements for
farm structures in floodplains, floodways, river corridors, and flood hazard areas,

Authoritx: 6 V.S.A. Chapter 215 (Agricultural Water Quality), including §§ 4810,
4810a, and 481 1, and Act 64 of the Vermont General Assembly (2015 session).
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1.5  Enforcement: Violations of this rule are subject to enforcement by the Secretary of the
Vermont Agency of Agriculture, Food and Markets and the Attorney General under the
provisions of 6 V.S.A. §§ 4991 - 4996 and additional remedies available to the State

under other applicable Vermont law.

1.6  Further considerations under the RAPs: 6 V.S.A.§ 4810a(b) requires that on or before
January 15, 2018, the Secretary of Agriculture, Food and Markets shall amend by rule the
Required Agricultural Practices in order to include requirements for reducing nufrient

contribution to waters of the State from subsurface tile drainage. As pat of the rule
amendment process, the Secretary may also evaluate the current status of effectiveness of
the Required Agricultural Practices, the implementation of additional best management
practices, and the current water quality condition of waters of the State. The Secretary
may consider additional changes to the Required Agricultural Practices, as appropriate, to
meet the water quality goals of the State.

Section 2. Definitions

201 Agency means the Vermont Agency of Agriculture, Food and Markets.

9.02 Agricultural Product means any raw agricultural commodity, as defined in 6 V.S.A.§
21(6), that is principally produced on the farm and includes products prepared from the

raw agricultural commodities principally produced on the farm.

203 Annual Cropland means, for the purposes of this rule, land devoted to the production,
cultivation, harvesting, and management of annual Tow crops, including sweet corn and
pumpkins, but does not include:

(a) vegetable, fruit, or berry crops grown for human consumption; and
(b) small grains.

204 ANR means the Vermont Agency of Natural Resources, and the Secretary of the
Vermont Agency of Natural Resources and her or his designees.

2.05 Barnyard and Feedlot means an area, either earthen or improved, where animals are
confined by fences, other structures, or topography, are primarily sustained by
supplemental feed, and where vegetation cover is sparse.
706 DBuffer Zone means an arca of perennial vegetation between the edge of cropland and: |

(a) the top of the bank of an adjoining water of the State,

(b) a ditch that is not a surface water under State law and that is not a water of the
United States undet federal law; and
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(¢) surface inlets or open drains,
2.07  Certified Small Farm means a farm that meets the criteria of Section 4.1 of this rule,
2.08 Compost means a stable, humus-like material produced by the conirolied biological
decomposition of organic matter through active management, but shall not mean sewage,
septage, or materials derived from sewage or septage. :
2.09  Cover Crop means a lemporary vegetative crop established for the purpose of:
(a) reducing erosion and runoff; and
(b) enhancing soil health by providing organic mattey in cropland.
2.10  Crop and Cropland, for the purposes of this rule, means:
(a) plants grown for food, feed, fiber (other than trees grown for silvicultural or
timber purposes), Christmas trees, maple. sap, horticultural, viticultural, orchard
crops, and pasture; and

(b) the land upon which they are grown.

2.11  Custom Applicator means a person who is engaged in the business of applying manure or

2.12 Discharge means the placing, depositing, or emission of any wastes, directly or indirectly,
into an injection well o into waters, :

2.13  Ditch means & constructed channe] or channel which forms as a result of human activities

2.14  Farm means a parcel or parcels of land owned, leased, or managed by a person and
devoted primarily to farming, as defined in Section 2.16 of this rule, and that meets the
threshold criteria as established in Section 3 of this tule, provided that the lessee controls

Indicators of control may include whether the lessee makes day-to-day decisions
concerning the cultivation or other farming-related use of the leased lands and whether
the lessee manages the land for farming during the leased period,

2.15  Farm Structure means a structure that is used by a person for farming, including




This document, developed pursuant 10 Act 64 (2015 session), is the clean draft of the Required Agricultural Practices {RAPs) that was submitied
to the Legisfative Committee ont Administrative Rules {LCAR). For more information, please visit hjp:_/lagriuuilurcﬁ.\'ennontg.go_vm atet-
quakity/reaulations/zap of contact the Vermont Agency of Agricullure, Food and Markets at (802) 278-3478.

a silo, a building to house livestock or raise horticultural or agronomic plants, or
customarily used to cairy out the agricultural practices defined in Section 3.2 of this rule.
A farm structure includes a barnyard or waste management system, cither of which is
created from an assembly of materials, including the supporting fill necessary for
structural integrity, but oxcludes a dwelling for human habitation. A farm structure also
must be used by a person who can demonstrate meeting the minimum threshold criteria
as found in Section 3.1 of this rule.

27.16 Farming means:

(a) the cultivation or other use of land for growing food, fiber, Christimas irees,
maple sap, of horticuktural, viticultural, and orchard crops; Or

(b) the raising, feeding, or managemént of livestock, poultry, fish, or bees; or
(c) the operation of greenhouses; OF

(d) the production of maple syrup, or
(e) the on-site storage, preparation, and sale of agricultural products principally
produced on the farm; or

(f) the on-site storage, preparation, production, and sale of fuel or power from
agricultural products or wastes principally produced on the farm; or

(g) the raising, feeding, or management of four or more equines owned or boarded
by the farmer, including training, showing, and providing instruction and lessons
in riding, training, and the management of equines.

2.17 Fertilizer means any substance containing one or more recognized plant nutrients that is
used for its plant nutrient content and that is designed for use or claimed to have value in
promoting plant growth of health, except unprocessed animal or vegetable manures and

other products exempted by the Secretary.

218 Flood Hazard Area means the land in the floodplain within a community subject to a one
percent or greater chance of flooding in any given year (ak.a. 100-yr flood). The term
has {he same meaning as “area of special flood hazard” under 44 CER. § 59.1. The area
may be designated as Zone A or AE on the National Flood Insurance Program maps.

2.19 Floodplain means any land area susceptible to being inundated by water from any source.
220 Floodway means the channel of a river ot other watercourse and the adjacent land areas

that must be reserved in order to discharge the base (one percent annual chance) flood:
without cumulatively increasing the water surface clevation more than one foot at any
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point. Flood hazard areas and floodways may be shown on separate National Flood
Insurance Program map panels. :

221 Food Processing Residual means the remaining organic material from a food processing
plant and may include whey and other dairy, cheese making, and ice cream residuals or
residuals from any food manufacturing process excluding slaughtering and rendering
operations. It does not include materials from markets, groceries, or restaurants,

222 Groundwater means water below the land surface in a zone of saturation, but does not
include surface waters,’ '

223 Groundwater Quali Standards means the primary and secondary groundwater quality
standards listed in Appendix One of the Groundwater Protection Rule and Strategy in
accordance with 10 V.S A, Chapter 48 (Groundwater Protection),

2.24  Livestock means caitle, cow/calf pairs, youngstock, heifers, bulls, American bison,

225  Manure means livestock waste in solid or liquid form that may also contain bedding,
spilled feed, water, milkhouse waste, or soil. :

2.26  Nonpoint Source Pollution for the purposes of this rule, means agricultural wastes that
reach surface water or groundwatey indirectly or in a diffuse manner as'a result of
farming, ' :

227  Person means:

(a) an individual, partnership, corporation, association, unincorporated
- organization, trust, or other legal or commercial entity, including a joint venture
or affiliated ownership; or

(b) a municipality or state agency; or
(¢) individuals and entities affiliated with each other for profit, consideration, or
any other beneficial interest derived from agricultural management, including

lessors and lessees,

228  Pesticide means economic poison as defined in 6 V.S.A. § 911(5) and Section I 22 of the
Vermont Regulations for Control of Pesticides.
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229 Principally Produced means that more than 50% (either by weight or volume) of raw
- agricultural products that are stored, prepared, or sold at the farm are also grown OF
produced on the farm.

230 Production Areameans those areas of a farm where animals, agricultural inputs, or raw
agricultural products are confined, housed, stored, or prepared whether within or without
structures, including barnyards, raw materials storage arcas, heavy use areas, fertilizer

and pesticide storage areas, and waste storage and containment areas. Production areas
include egg washing or €gg processing facilities, milkhouses, raw agricultural commodity
preparation or storage, or any area used in the storage, handling, treatment, Of disposal of
mortalities.

231 River Corridor means the land area adjacent to a river that is required to accommodate
the dimensions, slope, planform, and buffer of the naturally stable channel and that is
necessary for the natural maintenance or natural restoration of a dynamic equilibrium

condition and for minimization of fluvial erosion hazards, as delineated by the Agency of .

Natural Resources in accordance with river corridor profection procedures.

132 Secretary means the Secretary of the Agency of Agriculture, Food and Markets and her
or his designees.

733  Small Farm means a small farm as defined in 6 V.S.A. § 4871.

234 Surface Water of Waters means all rivers; streams, brooks, reservoirs, ‘pohds, lakes,
springs, and all bodies of surface waters, artificial or natural, which are contained within,
flow through, or border the state or any portion of if.

735 Top of Bank means the point along the bank of a surface water Or ditch where an abrupt
change in slope is evident, and where the surface water is generally able to overflow the
banks and enter the adjacent floodplain during an annual flood event, Annual flood event

shall be determined according to the Agency of Natural Resources’ Flood Hazard Arca
and River Corridor Protection Procedure. : '

2.36 Vegetable Productibn means the production of all true vegetables and all commonly
- known vegetables that are technically fruits, including, but not limited to, peppers,
tomatoes, eggplants, and peas. '

237 Wasteor Agricultural Waste means material originating or emanating from a farm that is
determined by the Secretary or the Secretary.of Natural Resources to be harmful to the '
waters of the State, including: sediments; minerals, including heavy metals; plant
nutrients; pesticides; organic wastes, including livestock waste, animal mortalities,
compost, feed and crop debris; waste oils; pathogenic bacteria and viruses; thermal
pollution; silage runoff; untreated milkhouse waste; and any other farm waste as the term
«waste” is defined in 10 V.S.A, § 1251(12).

7
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238 Waste Management System means an on-farm waste management program and

conservation practices which may include a combination of:

(a) an adequately sized waste storage facility, field stacking, composting, leachate
control systems, bedded pack systems, and milkhouse waste systems;

(b) contracts which transfer the ownership of wastes generated at a production
area to another person for management in a manner determined by the Secretary;
and/or, '

() a nutrient management plan (NMP) for ail wastes to be applied in compliance
with this rule,

239  Waste Storage Facili means an impoundment made for the purpose of storing
- agricultural waste by constructing an embankment, excavating a pit or dugout, fabricating
an in-ground or above-ground structure, or any combination thereof.

2.40  Waters of the State include, for the purposes of this rule, surface water and groundwater
as applied.

241 Water Supply means a drinking water source that intersects the water table and provides
water through pipes or other conveyances and includes drilled wells, dug wells, driven
point wells, and natural springs. ‘

Section 3. Required Agricultural Practices Activities and Applicability

3.1 Person
i

(a) is required to be permitted or certified by the Secretary, consistent with the
requirements of 6 V.S.A. Chapter 215 and this rule; or

(b) has produced an annual gross income from the sale of agricultural products of
$2,000.00 or more in an average year; or '

(c) is preparing, tilling, fertilizing, planting, protecting, irrigating, and harvesting
crops for sale on a farm that s o less than 4.0 contiguous acres in size; or

(d) is raising, feeding, or managing at least the following number of adult
livestock on a farm that is no less than 4.0 contiguous acres in size:
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(1) four equines;

(2) five cattle, cows, or Ametican bison;

(3) 15 swine;

&) 15 goats;

(5) 15'sheep;

(6) 15 cervids;

(7) 50 turkeys;

(8) 50 geese;

(9) 100 laying hens;

(10) 250 broilers, pheasant, Chukar partridge, or Coturnix quail;

(11) three camelids; |

(12) four ratites;

(13) 30 rabbits;

(14) 100 ducks;

(15) 1,000 pounds of cultured tro.ut; or

(16) other livestock types, combinations, or numbers as designated by the

Secretary based upon or resulting from the impacts upon water quality

consistent with this rule; or :
(e) is raising, feeding, or managing other livestock types, combinations, and
aumbers, or managing crops or engaging in other agricultural practices on less
than 4.0 contiguous acres in size that the Secretary has determined, after the
opportunity for a hearing, to be causing adverse water quality impacts and in a
municipality where no ordinances are in place to manage the activities causing the

water quality impacis; Or

(f) is managed by a farmer filing with the Internal Revenue Service a 1040(F)
income tax statement in at Jeast one of the past two yeats; of
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(g) has a prospective business or farm Mmanagement plan, approved by the
Secretary, describing how the farm will meet the threshold requirements of this
section,

3.2 The agiicultural practices on farms meeting the minimum threshold criteria set forth in
Section 3.1 that are goveined by this rule include:

(a) the confinement, feeding, fencing, and watering of livestock;

(b) the Storage and handling of agricultural wastes principally produced on the
farm;

(¢) the coliection of maple sap principally produced from trees on the farm and/or
production of maple syrup from sap principally produced on the farm;

(d) the preparation, tilling, fertilization, planting, protection, irrigation, and
harvesting of crops;

(e) the ditching and subsuyrface drainage of farm fields and the construction of
farm ponds; '

(f) the stabilization of farm fields adjacent to banks of surface water, and the
establishmeni and maintenance of vegetated buffer zones and riparian buffer
Zones;

(g) the construction and maintenance of farm structures, farm roads, and
associated inﬁ'astmcture;

(h) the on-site slorage, preparation, production, and sale of fue] or power from
agricultural products or wastes principally produced on the farm;

(i) the on-site storage, preparation, and sale of agricultural products principally
produced on the farm from raw agricultural commeodities principally produced on
the farm; .

(i) the on-site storage of agricultural inputs for use on the farm including, but not
limited to, lime, fertilizer, pesticides, compost and other sojl amendments, and the
equipment necessary for operation of the farm; and

(k) the management of livestock mortalities produced on the farm,

Section 4. Small Farm Certification and Training Requirements

4,1 As used in this section, “Certified Small Farm® means:

10
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@ (Da parcel or parcels of land on which 10 or more acres are used for the
raising, feeding, ox management of livestock;

(2) that house no more than the number of animals specified under 6
V.S.A.§ 4857(2) Medium Farm definition); and

(3) that house at least the following numbers and types of livestock:
(A) 50 mature dairy cows; .

(B) 757youngstocl< or heifers;

(C)75 veal calves;

(D) 75 cattle or cow/calf pairs;

(E) 188 swine weighing over 55 pounds;

(F) 750 swine weighing less than 55 pounds;
- (G) 40 equines;

(¥) 750 sheep or goats;

(1) 4,125 turkeys;

(3) 2,250 laying hens or broilers with a liquid manure handling
system,

(K) 6,250 laying hens or broilers without & liquid manure handling
system;

(L) 375 ducks with a liquid manure handling system;
(M) 2,500 ducks without a liquid manure handling system;

(N) any other animal type, number, or combination of animals as
designated by the Secretary that is having an adverse impact on
water quality; of

(O) any combination of more than one animal type exceeding
90,000 pounds of total live animal weight (animal units); or

(b) farms on a parcel or parcels of land greater than 50 acres used for the
preparation, tilling, fertilization, planting, protection, irvigation, and harvesting of

11
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4.2

4.3

annual cropland where fertilizer, manure, or agricultural wastes are mechanically
applied to said parcel or parcels; or

(¢} farms on a parcel or parcels of land greater than 50 acres used for the _
preparation, tilling, fertilization, planting, protection, irrigation, and harvesting of
vegetable production where fertilizer, manure, or agricultural wastes are
mechanically applied to said parcel or parcels; or -

(d) that the Secretary has designated, on a case-by-case basis after an opportunity
for a hearing, as a farm required to comply with the cerfification requirements
pursuant to 6 V.S.A. § 4871(c) based on the farm’s management, agricultural
inputs used by the farm, tillage practices used by the farm, agriculiural wastes
generated by the farm, and the associated actual or potential water quality
impacts.

On a case-by-case basis after an Opportunity for a hearing, the Secretary may designate a
farm as not being required to comply with the certification requirements pursuant to 6
V.S.A. § 4871(c) upon a determination that the farm does not pose a threat of discharge
to a water of the State or does not pose a threat of contamination to groundwater.

Certified Small Farms shall annually certify compliance with the Required Agricultural
Practices Rule, Certification shall be in a manner and schedule established by the
Secretary, '

(a) Certified Small Farms may be inspected at any time for the purposes of
assessing compliance by the farm with the Required Agricultural Practices Rule,

(b) The Secretary may prioritize inspections and inspection frequency based on
the identified water quality or compliance issues posed by a farm, Certified Small
Farms shall be scheduled for inspection at least once in every seven-year period
commencing at the receipt by the Secretary of certification.

(c) A person who owns or leases a Certified Small Farm shall notify the Secretary
of a change of ownetship or change of Iessee of a Certified Small Farm within 30
days of the change. The notification shall include the certification of farm
compliance and shall be submitted by the new owner or lessee.

Section 5. Agricultural Water Quality Training

(a) Owners or operators of certified small farms, permitted medium farms, or
permitted large farms shall obtain water quality training as approved by the
Secretary. Training shall provide information regarding:

(1) the prevention of discharges;

12




This document, developed pursuant to Act 64 (2015 session), is fhe clean draft of the Required Agricultural Practices (RAPs) that was submitted
to the Legislative Committee on Administrative Rules (LCAR). For more information, please visit l_um:ﬁagricuiuugve(rmgggg\i\mler-
gﬁamjﬁcgaxlmmsﬂp or contact the Vermont Agency of Agricutture, Food and Markets at (802) 828-3478.

© (2) the mitigation and management of stormwater runoff;

(3) statutory and regulatory requirements of the operation of a large,
medium, or small farm and financial resources available to assist in
compliance;

(4) the mechanical application of manure or nutrients and methods or
techniques used to minimize the runoff of applied manure or nufrients fo
waters of the State; :

(5) weather and soil conditions that increase the risk of runoff of manure
or nutrients to waters of the State; and

(6) standards for nutrient management including nutrient mana gement
planning. '

(b) Large Farm Operations, Medium Farm Operations, and Certified Small Farm
Operations shall obtain four hours of approved training at Jeast once in every five
years, This requirement will commence upon notice from the Secrefary.

(c) The Secretary may approve training offered by other entitics upon request of
the entity providing the training. All requests for training approval shall be
provided to the Secretary at least 30 days prior to the scheduled training dates.
The entity will be required to submit information about the training and attendees
in a manner requested by the Secretary. '

Section 6. Required Agricultural Practices; Conditions, Restrictions, and Operating
Standards

6.01 Discharges

(a) Farms shall not create any discharge of agricultural wastes to surface waters of
the State through a discrete conveyance such as, but not limited to, a pipe, ditch,
or conduit without a permit from the Secretary of ANR.

(b) Production areas, barnyards, animal holding or feedlot areas, manure storage
areas, and foed storage areas shall utilize runoff and Jeachate collection systems,
diversion, or other management strategies in order to prevent the discharge of
agticultural wastes to surface water or groundwater.

6.02 Storage of Agricultural Wastes and Agricultural Inputs

(a) All agricultural wastes shall be managed in a manner to prevent runoff or
jeaching of wastes to wateis of the State or across property boundaries.

13
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(b) All components of a waste management system, including waste storage
facilities, shall be managed and maintained so as to prevent structural or
mechanical failures,

(¢} Waste Storage Facilities maintenance and construction shall ensure;

(1) Vegetation is managed so that the facility maintains structural integrity
and prevents leaks or overflows af all times.

(2) Waste Storage Facilities arc managed to provide adequate volume in
order to prevent overflows at all times,

(3) All waste storage facilities constructed, expanded, or modified after
July 1, 2006 are designed and constructed accotding to the United States
‘Department of Agriculture’s Natural Resources Conservation Service

(USDA NRCS) standards and specifications or an equivalent standard

certified by a professional engineer licensed in the State of Vermont. -

Waste Storage Facilities shall be managed and maintained consistent with

the requirements of the Operation and Maintenance Plans for the facility.
(d) The Secretary may require, on a case-by-case basis, that the owner or operator
of a waste storage facility certify compliance with standards established by the
USDA NRCS for waste storage facilities, or an equivalent standard certified by a
professional engineer licensed in the State of Vermont,

(e) Field sfacking of manure or other agricultural wastes on sites not approved
consistent with USDA NRCS standards, or otherwise approved by the Secretary:

(1) shall consist of a stackable material that is no less than 20% solids and
be able to stack four feet high; and

(2) shall be prohibited on lands in a floodway or subject to annual
flooding; and '

(3) shall be prohibited on exposed bedrock; and

(4) shall not be sited wifhin:
(A) 200 feet of the top of bank of surface water;
(B) 200 feet of a public or private water supply;
(C) 100 fect from a property line;

(D) 100 feet from a ditch or conveyance to surface water; or

14
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(E) arcas subject to concentrated runoff;

The Secretary may authorize site-specific standards other than those listed in
Section 6.02(e)(@)(A)-(E) when the Secretary determines that a manure stacking
or piling site, fertilizer storage, or other nutrient storage will not have an adverse
impact on groundwater quality or surface water quality but in no case shall
unimproved manure stacking sites be located less than 100 feet from a private
water supply or the top of the bank of surface water,

(g) Over a three-year period, field stacked agricultural wastes shall be land
applied consistent with the nutrient management plan requirements of Section
6.03, actively managed as a compost, oF moved to a suitable alternative location.

(h) Fertilizer shall be stored consistent with the Vermont Fertilizer and Lime
Regulations Qection X111, Fertigation and chemigation equipment shall be
operated with an adequate anti-siphon device between the system and the water
source.

(i) Pesticides shall be used in accordance with 6 V.S.A. Chapter 87 (Control of
Pesticides) and all regulations promulgated thereundetr.

6.03 Nufrient Mana emeni Plannin

(a) Al Certified Small Farm Operations as defined in Section 4 of this rule and all
permiited Medium and Large Farm Operations managing manure, agricultural
wastes, or fertilizer for use as nutrient sources shall implement a field-by-field
nutrient management plan consistent with the requirements of the USDA NRCS
Nutrient Management Practice Code 590 or other equivalent standards approved
by the Secretary.

(b) For all other farming operations subject to this vule, all sources of nufrients
shall be accounted for when determining nutrient application rates. Recommended
rates may be adjusted based on manure of other waste analysis and/or nutrient
testing procedures. Recommended nutrient application rates shall be consistent
with current university recommendations and standard agricultural practices.

(c) For all other farming operations subject to this rule, all fields receiving
mechanical application of manure, agricultural wastes, ot fertilizer shall be soil
sampled at least once in every five yecats using modified Morgan’s extractant or
other equivalent standards approved by the Secretary. Records of soil analysis,
manure ot other agricultural waste application, and fertilizer applications shall be
maintained on the farm for a period five years and provided to the Secretary upon
request.

15
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nianure applications,

(€} Owners and Operators of farms required to implement a USDA 590 standard
nutrient management plan shall document significant changes in animal numbers,
management, nutrient application rates, field management, or crop management,
and shall make appropriate modifications to the farm’s nutrient management plan
in a timely manner,

(f) The f‘olldwing records of‘manure or other agricultural waste application shall
be maintained by all farms for a period of five years and shall be provided to the
Secretary upon request;

(1) date of application;

(2) field location;

(3) application rate;

4 source of nutrients applied ; and

(5) weather and field conditions at the time of application.

© 6.04  Soil Health Management: Cover Crop Requirements

(a) Soil management activities that increase organic matter, reduce compaction,
promote biological activity, reduce erosion, and maintain appropriate nutrient
levels shall be considered and implemented as practicable, Practices that promote
these goals include reduced tillage, conservation tillage, avoiding mechanical
activities on saturated soils, addition of organic matter using manure, green .
Mmanures and compost, sod and legume rotations, and the use of cover crops.
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- (¢) Croplands shall be managed to prevent fieldborne gully erosion and reduce of
climinate associated sediment discharges using management strategies that may
include the establishment of grassed waterways, filter strips, or other methods
deemed appropriate by the Secretary.

(d) Annual croplands subject to frequent flooding from adjacent surface waters, as
described in the USDA Soil Survey Flooding Frequency Class, shall be required
to be planted to cover crops. Broadcast seeding must be completed by October 1
of each year. Seed planted with drill seeders or otherwise incorporated shall be
completed by October 15 of each year. The Secretary may, on a case-by-case
basis, approve alternative planting dates due to unusual soil or weather conditions-
or other specific crop management needs and upon request of the owner of
operator of a farm managing annual croplands subject to frequent flooding from
adjacent surface waters, as described in the USDA Soil Survey Flooding
Frequency Class. If annual crops cannot be harvested prior to October 13, then
30% crop residue, growing directly in the soil, must remain in order to limit soil
loss.

6.05 Manure and Waste Application Standards and Restrictions

(a) Manure or other agricultural wastes shall not be applied between December 15
and April 1. The Secretary may prohibit the application of manure to land in the
State following adequate notice fo the agricultural community between December
1 and December 15 and between April 1 and April 30 of any calendar yeat when

' the Secretary determines that due-to weather conditions, soil conditions, or other
{imitations, application of manure to jand would pose a significant potential of
runoff to waters of the State.

(b) Manure or other agricultural wastes shall not be applied to cropland, perennial
grass land, small grain cropland, or hay land subject to frequent flooding from
adjacent surface waters, as described in the USDA Soil Survey Flooding
Frequency Class, after October 16 or before April 14.

(¢) Manure or other agricultural wastes applied to annual cropland subject to
frequent flooding, as described in the USDA Soil Survey Flooding Frequency
Class, shall be injected or otherwise incorporated within 48 hours of application.
This requirement shall not apply fo land in no-till management.

(d) Manure or other agricultural wastes shall not be applied when field conditions
are conducive to flooding, runoff, ponding,ox other off-site movement, or can be
reasonably anticipated to result in flooding, runoff, ponding, or other off-site
movement, regardless of NMP recommendations.

() Manure or other agriculturai wastes shall not be applied in areas of croplands,
perennial grass lands, or hay lands that:
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(1) are saturated with water with the potential fo runoff to surface water;

(2) are frozen or snow covered, unless the Secretary has approved-an
exemption consistent with the requirements of Section 6.06; or

(3) have exposed bedrock.

(f) Manure or other agricultural wastes shall riot be applied to annual cropland,
vegetable cropland, or small grain cropland where the average field slope exceeds
10%, unless a permanently vegetated buffer zone of 100 feet adjacent to
downslope surface water has been established. Manure shall not be applied within
the buffer zone.

() Manure or other agricultural wastes shall not be mechanically applied within
100 feet of a private water supply or 200 feet of a public water supply. This
prohibition shall not apply to private water supplies that have been established
inconsistent with the Department of Environmental Conservation Water Supply
Rules existing at the time that the water supply was established.

(h) Manure or other agricultural wastes shall not be applied in exceedance of
nutrient recommendations such that it ceases to be useful or beneficial for plant
uptake. -

6.06 Manure Spreading Exemptions

(a) Manure and other agricultural wastes shall be land applied consistent with the

. Tequirements of this section unless the Secretary grants an emergency exemption
because of an emergency situation such as the structural failure of a waste storage
facility or has granted a scasonal exemption consistent with Section 6.06(b) — (d).
In granting an cnergency exemption, the Secretary shall establish requirements so
that manure will be applied on fields in a manner with the least likelihood of
generating runoff to surface waters.

(b) The Secretary may approve a seasonal exemption to the winter spreading ban
or the restrictions on frequently flooded fields for manuge applications on a case-
* by-case basis upon written request. Requests for an exemption shall provide:

(1) the identification and location of specific fields to be used for
winter spreading;

(2) the proposed rates of application;
(3) the location of nearest surface water, mapped wetlands, mapped

floodplains, water supply, tile drains, surface inlets or open drains,
property boundaries, and ditches;
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(4) the i;lentiﬁcation of soil types, depth to groundwater, and slopes;
(5) the current soil test results;

(6) the annual nutrient appi_ication plan for the fields;

(7).the Phosphorus Index, or equivalent, results;

(8) the RUSLE2, or equivalent, results; and

(9) the USDA Soil Survey Flooding Frequency Class, and if applicable to
the request, evidence that the flood frequency class is not accurate.

(c) All approvals for a seasonal exemption shall be in writing and shall prohibit
the application of manure:

(1) to areas with cstablished channels of concentrated storm water runoff
to surface waters;

(2) to permanent vegetative buffer zones;
(3) to wetlands, as that term is defined in 10 V.S.A. § 902(5);

(4) within 200 feet of a potable water supply, as that term is defined in 10
V.S.A. § 1972(6);

(5) to fields exceeding tolerable soil loss (T);
(6) to saturated soils; and

(7) to any other area as designated by the Secrefary ona case-by-case
basis.

(d) Approvals for seasonal exemptions to the winter spreading ban shall establish
requircments and conditions for the application of manure when frozen or snow-
covered soils prevent effective incorporation at the time of application, require
manure to be applied according to a nutrient management plan, establish the
‘maximum amounts of manure that may be applied per acre during any one
application, and establish required manure spreading setbacks from surface watet,
water supplies, and other water conveyances. Seasonal exemptions to the winter

~ spreading ban may be renewed anmually upon request and submission of winter
spreading records of application.
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6.07 Buffer Zones: Manure and Agricultural Wastes Application Setbacks

A vegetative buffer zone of perennial vegetation shall be maintained between croplands
and the top of the bank of adjoining surface waters and ditches consistent with the criteria
in (a) through (i) below:

(a) Adjacent surface waters shall be buffered from croplands by 25 feet of
perennial vegetation, -

(b) Ditches shall be buffered from croplands by 10 feet of perennial vegetation
unless determined to potentially transport significant waste or nutrients to surface
water consistent with the USDA 590 standard nutrient management requirements.

(¢) Surface inlets or inlets of open drains shall be buffered from croplands by 25
feet of perennial vegetation,

(d) Mechanical application of manure or other agricultural wastes is prohibited
within perennially vegetated buffer zones, Grazing of livestock consistent with
the provisions of Section 7 of this rule is permitted.

() The use of fertilizer or compost for the establishment and maintenance of a
required vegetative buffer zone is allowed consistent with nutrient management
plan requirements, soil analysis, and agronomic recommendations for the buffer
Zone. )

(D) Tillage within the perennially vegetated buffer zone is prohibited other than for
the establishment and maintenance of the buffer zone.

(g) Harvesting a vegetative buffer Zone as a perennial crop is allowed.

(h) Spoils from agricultural ditch maintenance shall not be stored in the buffer
zone or in such a manner as to discharge to surface water. :

(i) Exceptions to the required vegetative buffer zone widths, including the
requirements of Section 6.05(f), may be considered upon request on a site-
specific basis according to standards approved by the Secretary, but in no case
shall a buffer zone be less than 10 feet in width, Site-specific buffer zones may be
approved based on field characteristics such as a determination that a conveyance
has the potential to transport significant wastes or nutrients to surface water, field
contours, soil types, slopes, proximity to water, nutrient management plan
requirements, and other relevant characteristics when the Secretary determines
that the proposed site-specific buffer zones are adequately protective of surface
waters. : . ‘
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6.08 Animal Mortality Management Requirements

(a) Animal mortalities shall be properly stored, handled, and disposed of within
48 hours, so as to minimize adverse water quality impacts.

(b) Animal mortalities buried on iiarm property shall be sited so as to be:

(1) a minimum of 150 feet from property lines and the top of the bank of
surface waters;

(2) a minimum of three feet above the seasonal high water table and
bedrock;

(3) covered with a minimum of 24 inches of soil;

(4) a minimum of 200 feet from public or private drinking water supplies;
and - -

(5) not located on landsina floodway or subjeét to annual flooding.
(c) Animal mortalities composted or otherwise disposed of on farm property on
unimproved sites shall be prohibited on lands in a floodway or subject (o annual
flooding, and shall be sited so as to be:

(1) a minimum of 200 feet from property lines;

(2) a minimum of 200 feet from the top of the bank of surface waters;

(3) a minimum of 200 feet from public or private drinking water supplies
not owned by the farm;

(4) a minimum of 300 feet from neighboring residences or public
buildings; ,

(5) a minimum of 100 feet from a ditch or conveyance to surface water;
and

(6) not upon arcas of exposed bedrock.
(d) Other site-specific standards may be authorized by the Secretary, but in no

case shall unimproved sites be located less than 100 feet from a private water
supply, property boundary, or the top of the bank of surface water.
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6.09  On-Farm Composting of Imported Faod Processing Residuals

(a) All on-farm composting facilities importing less than 1,000 cubic yards per
year of food processing residuals shall be sited so as to be af a minimum:

(1) 200 feet from the top of bank of surface water;

(2) 200 feet from a public or private water supply not owned by the farm;
(3) 300 feet from a neighboring residence or public building;

(4) 200 feet from a propetrty line;

(5) 100 feet from a ditch or conveyance to surface water;

(6) not within loodways, areas subject to annual flooding or concentrated
runoff} and '

7 not upon areas of exposed bedrock.
(b) Other site-specific standards may be authorized by the Secretary, but in no
case shall unimproved sites be located less than 100 feet from a private water

supply, property boundary, or the top of the bank of surface water,

6.10  Stabilization of Banks of Surface Waters

(a) The areas from the top of a bank of surface water to the edge of the surface
water shall be left in their natural state except as allowed by State statute
including, but not limited to, 10 V.S.A. § 1021, and the standards established for
the pasturing of livestock consistent with Section 7 of this rule,

(b) Stabilization of farm field banks of surface waters, when allowed under
Section 6.10(a) of this tule, shall be constructed in accordance with the USDA
NRCS standards and specifications or other standards approved by the ANR and
the Agency that are consistent with policies adopted by the Secretary of Natural
Resources to reduce fluvial erosion hazards,

Section 7. Exclusion of Livestock from the'Waters of the State
() Adequate vegetative cover shall be maintained on banks of surface waters by
limiting livestock trampling and equipment damage to protect banks of surface

waters to minimize erosion,

(b) Crossings and watering areas need to be maintained so as to minimize erosion
and be adequately protective of surface waters, '
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(c) Livestock shall not have access {0 surface water in production areas Or
immediately adjacent to production areas, except:

(1) at livestock crossings or watering areas;

(2) in arcas prescribed by a rotational grazing plan consistent with NRCS

standards ot an equivalent standard, and approved by the Secretaty. '
Approved grazing plan arcas shall maintain at least an average of three

~ inches of vegetative growth withiin 25 feet of the top of bank of surface
water, and within 10 feet of the top of bank of ditches; or

(3) in areas approved by the Secretary based on site-specific
characteristics and management requirements.

(d) Livestoek shall not have access 10 surface water in areas outside of production
areas that:

(1) contain unstable banks or where erosion is present; or

(2) are areas designated by the Secretary as having actual or potential
threat to water quality as a result of livestock access.

(e) Livestock shall not be pastured within 50 feet of a private water supply
without the permission of the water supply owner. This prohibition shall not apply
to private water supplies that have been established inconsistent with the
Department of Environmental Conservation Water Supply Rules existing at the
time that the water supply was established. :

Section 8. Ground Water Quality and Groundwater Quality Investigations

(a) Farm operations shall be conducted so that the concentration of wastes in
groundwater originating from agricultural operations do not reach or exceed the
primary or secondary groundwater quality enforcement standards identified by
Appendix One of the Groundwater Protection Rule and Strategy in accordance
with 10 V.S.A. Chapter 48 (Groundwater Protection).

(b) Farm operations shall be conducted with the goal of reducing the
concentration of wastes in groundwater to the preventive action levels (PALs) of
the primaty or secondary groundwater quality standards identified by Appendix
One of the Groundwater Protection Rule and Strategy when monitoring indicates
the presence of these wastes in groundwater that exceed the enforcement standard.

(c) The Secretary may conduct groundwater quality monitoring to assess the
impact of agricultural practices and farm operations on the quality of drinking
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water and groundwater. The Secretary may conduct groundwater sampling at
sites: :

(1) selected by the Secretary where water supply owners or tenants have
volunteered or agreed to participate in the sampling program;

(2) upon the request of a water supply owner or tenant;

(3) selected by the Secretary based on the results of other sampling data or
the existence of vulnerable site characteristics; or

(4) with activities or Operations permitted, certified, or regulated by the
Secretary.

(d) The Secretary shall conduct a groundwater investigation where the Secretary
has received a complaint from a water supply owner in the vicinity of a farm that
the farm or its agricultural practices has contaminated the drinking water or
groundwater of the water supply owner,

(f) The Secretary shall provide:

(1) written notification of testing results to each individual water supply
owner and tenant, if known, that patticipates in the sampling program,

(2) property owners in the vicinity of farm operations and agricultural
lands with the test results for each water supply owned by them that is
sampled by the Secretary,

(3) farm operations with the test results for water supplies owned by the
farm operation and, upon request, for water suppliesadjacent to o
impacied by the crop land or facilities managed by the farm operation,

(g) In order to identify and remediate sources of drinking water and groundwater
contamination, the Secretary, without limitation, may:

(1) conduct site visits to interview property owners and farm operators,
gain an understanding of the physical characteristics of the landscape and
locate additional sites for water quality sampling;

(2) comnmunicate with farm operators and adjacent property owners to
identify practices and activities that are potential sources of contamination;
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(3) conduct additional sampling to confirm the detection of contaminants
and to determine the extent and scope of contamination at the site;

(4) require corrective actions such as changes in activities, manpagement
practices, cropping patterns, or structural revisions designed to reduce the
contamination from current activitiesand prevent contamination from
future activities;

(5) conduct follow up water quality sampling to determine the
effectiveness of changes made or corrective actions taken,

(6) seek additional investigative ot consultation resources to evaluate and
characterize sites {0 determine vulnerability to drinking water and
groundwatey contamination; and

(7) review testing results and site evaluations to determine if changes in
water quality data are the result of changes in activities or natural site
conditions.

(h) The Secretary may require the owner or operator of a waste storage facility to
modify the facility to meet the USDA NRCS or an equivalent standard for the
facility or to implement additional management measures if the facility poses &
threat to human health or the environment as established by an exceedance of the

State’s Groundwater Quality Standards.

(i) For the purpose of assessing whether a waste storage facility is violating the
State’s Groundwater Quality Standards, the Secretary shall pay for the initial
costs to conduct groundwater monitoring. When the Secretary has made a
determination that a waste storage facility is violating the State’s Groundwater
Quality Standards, the Secretary shall provide notification to the Department of
[ealth and the Agency of Natural Resources. This notification shall occur within
21 days and include the location of the facility and the name of the owner ot
operator. When the Secretary makes a determination that a waste storage facility
no longer poses a threat to human health or the environment, the Secretary shall
provide notification of the revised determination to the Department of Health and
the ANR.

Section 9. Construction of Farm Structures
(a) Siting
(1) Prior to construction of farm structures, the farmer must notify the
zoning administrator of the town clerk of the town in which the farm

structure is proposed, in writing, of the proposed construction activity. The
potification must contain a sketch of the proposed structure including the

25



This decument, develo
to the Legislative Com
quality/iegulations/rup

ped pursuant to Act 64 (2015 session), is the clean drait of fhie Required Agricultural Practices (RAPs) that was submitted
mittee on Administrative Rules {LCARY). For more information, please visit h_luL/@z_ricumui.ﬁmﬂ,ggv/\mler-
or contact the Vermont Agency of Agriculture, Food and Markets at (802) 828-3478.

setback distances from adjoining pi'opelty fines, road tights-of-way, and
adjacent surface water.

(2) Local setbacks and setbacks designed by this rule shall be observed
uniess the Secretary has approved a farmer’s written request for other
reasonable setbacks for the specific farm Structure being constructed or
maintained in accordance with Section 9(b).

(3) Construction of farm structures in Flood Hazard Areas and River
Corridors are required to obiain a Flood Hazard Area and River Corridor
permit from the ANR or its designee unless otherwise exempt (refer to
Appendix A). Fences through which floodwater may flow are not
structures which represent an encroachment in a floodway area,

(5) Existing Production Areas

Farm structures, with the exception of replacement structures built to
occupy existing structural footprints, shall be constructed so that a
minimum distance of 50 feet is maintained between the top of the bank of
adjoining surface waters and the farm structure,

(A) Such structures do not include those solely constructed for
irrigation, drainage, fencing, or livestock watering,

(B} Such structures do not include water quality conservation
practices where the site is the best available site on the farm, as
‘approved by the Secretary, for the burposes of protecting ground
water quality or surface water quality,

(C) Such structures do not include waste storage facilities if the
site is the best available site on the farm, as approved by the
Secretary, for the puiposes of protecting ground water quality or
surface water quality and the waste storage facility is designed by a
licensed engineer. '

(6) New Production Areas

(A) Farm structures, excluding waste storage facilities, shall be
constructed so that g minimum distance of 50 feet is maintained
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between the top of the bank of adjoining surface waters and the
farm structure. :

(i) Such structures do not include those solely constructed
for irrigation, drainage, fencing, or livestock watering,

(ii) Such structures do not include water quality
conservation practices where the site is the best available
site on the farm, as approved by the Secretary, for the

purposes of protecting ground water quality or surface
water quality.

(B) The following setbacks shall apply to all new waste storage
facilities proposed on sites where no waste storage facility or
production area previously existed:

(i) 100 feet from the centetline of a public road;

(ii) 100 feet from any abutting property line;

(iii) 200 feet from the top of the bank of any surface water;
and

(iv) 200 feet from-public or private water supplies.

-(b) Setbacks Approved by the Secretary

Local setbacks or no build arcas for wetlands, River Corridors, and other setbacks
applicable to all development in a local zoning bylaw established by the
municipality shall be maintained, unless upon wriiten request of the person,
consistent with the procedures found in Appendix A, the Secretary has approved
other reasonable setbacks for the specific farm structure being constructed. The
Secretary may authorize the siting of a waste storage facility within 200 feet of a
surface water or private water supply if the site is the best available site on the -
farm for the purposes of protecting ground water quality or surface water quality
and the waste storage facility is designed by a licensed engineer to meet USDA
NRCS standards and specifications or an equivalent standard. If an equivalent
design standard is used, the design and construction shall be certificd by the
Secretary, or a licensed professional engineer operating within the scope of his or
her expertise. The Secretary may consider the following in rendering a decision

regarding alternative setbacks:
(1) unique existing physical conditions or exceptional topogtraphical or

other physical constraints peculiar to the particular propetty that would
prevent development in accordance with this rule;
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(2) because of such physical conditions or constraints, there is no
possibility that the property can be developed in conformity with the
provisions of this rule and that the approval of an alternative setback is
therefore necessary to enable the reasonable operation of the farm;

(3) the alternative setback, if approved by the Secretary, will be the site
that is the best available on the farm for the purposes of protecting ground
water quality or surface water quality; and

(4) the setback, if approved by the Secretary, will represent the minimum
alternative setback hecessary to allow for reasonable operation of the
farm.

Section 10. Custom Applicator Certification

(a) Custom applicators of manure or other agricultural wastes shall be certified by
the Secretary in order to operate within the State and shall comply with all
applicable requirements of the Required Agricultural Practices Rule, Medium

- Farm Operations Rule and Permits, and Large Farm Operations Rule and Permits,

(b) Custom applicators shali demonstrate knowledge of Required Agricultural
Practices Rule standards, Medium Farm Operation Rule and Permit requirements,
Large Farm Operation Rule and Permit requirements, and the USDA NRCS
Nutrient Management Practice Code 590, including manure or other wastes
application restrictions, buffer zones, setback requirements, and recordkeeping
requirements, ' .

(¢) Custom applicators shall demonstrate competency in methods and techniques
used to minimize runoff from application sites, identification of weather or soil
conditions that may increase risk of field runoff, recordkeeping, and other
information deemed pertinent by the Secretary. |

(d) Certified custom applicators shall train ail employees and seasonal workers in
methods or techniques to minimiize runoff to surface water, identification of
weather or soil conditions that may increase the risk of runoff, and the Required
Agricultural Practices Rule, Medium Farm Operation Rule and Permit, Large
Farm Operation Rule and Permit standards and restrictions for the application of
manure or other agricultural wastes, Records of training shall be maintained in a
manner prescribed by the Secretatry,

(e) Certification shall be valid for five years from the date of issuance and shall be
renewable annually on a form and in a manner prescribed by the Secretary.
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(f) Certified custom applicators shall complete eight hours of training in each
five-year period of certification. Completion of five-year fraining requirements
will serve as meeting the requirements for recertification. '

(g) Certified custom applicators shall maintain records of the amount of manure
or agricuitural waste applied by farm and field for a period of five years and
provide those records to the Agency upon reasonable request.

Seetion 11, Site-Specific On-Farm Conservation Practices

When the Secretary determines, after inspection of a farm, that a person cngaged in
farming is complying with the Required Agricultural Practices Rule but there still exists the
potential for agricultural pollutants to enter the waters of the State, the Secretary shall require the
person to implement additional, site-specific, on-farm conservation practices designed to prevent
agricultural pollutants from entering the waters of the State. When requiring implementation of a
conservation practice, the Secretary shall inform the person engaged in farming of the resources '
available to assist the person in implementing the conservation practices to comply with the
requirements of this rule.

Section 12. Severability Clause
If any provision of this rule, or the application thereof to any person of circumstance, is
held invalid, such determination shall not affect-other provisions or applications of this rule

which can be given effect without the invalid provision or application, and to that end the
provisions of this rule are severable.

Section 13. Effective Dates

(d) Sections 1 — 6.04(c), 6.05(a), and 6.05(c) — 13 of this regulation shall become
cffective on [date of adoption]; and

(b) Sections 6.04(d)and 6.05(b) of this regulation shall become effective on April
15,2017. ' '

29



This document, developed pursuant to Act 64 (2015 session), is the clean draft of the Required Agricuitural Practices (RAPs) that was submitted
lo the Legisfative Committee on Administrative Rules (LCAR). For more information, please visit bitp:Hagrieulture vermont ooyiwater-

quality/resuiations/rap or contact the Vermont Agency of Agriculture, Food and Markets at {802) 828-3478.

Appendix A: Process for obtaining variances

Farm Structures/Municipal Setbacks: Variances

(a) A complete petition for an alternative setback shall include:

(1) the location of the parcel, and contact information where the applicant
can be reached for additional information or clarification;

(2) a detailed description of the farm operation and description of how the
applicant is engaged in Required Agricultural Practices as defined in
Section 3 of the RAPs;

(3) a statement of the reason why less restrictive setbacks are necessary
and why the setback is the least deviation possible to provide relief:

(4) a copy of the zoning ordinance governing the tract on which the
structure will be built outlining the setback requirements or a letter from
the municipality with the required setback information;

(5) the name and contact information for your town’s Zoning
Administrator or Town Clerk, including an affirmative statement that the
town has been notified of the intent to construct a Farm

Structure;

(6) a plan of the existing structure(s) and proposed structure(s) showing
the distance to all property lines from the furthest projection of the
structure, including overhangs, For property lines along highway rights-of-
way, measure the setback appropriately as outlined in the municipal
regulations;

(7) name(s) and address(es) of the affected adjoining property owner(s)
and a description of each adjoining land use;

(8) any letter(s) from adj oining landowners where applicable; and

(9) certification that the farm is in compliance with all Required
Agricultural Practices rules. '

The Secretary bases his or her decision on facts provided by the petitioner. Failure to
provide information to the Secretary could result in denial of request.
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(b) Public Notice and Issuance Requirements

The Secretary will notify the municipality in writing by certified mail and copy
the affected adjoining property owner(s) of his or her intent to consider a
petition for an alternative setback. The notification shall include a description of
the proposed project, submitted plan, and shall be accompanied by information
that clearly states where additional information may be obtained. The Secretary
will request that the notice be posted in a public place in the municipal office.

Any comments resulting from this posting or from the municipality must be
received in writing at the Agency by 4:30 p.m. on the seventh business day
following receipt of the notice.

(c) Standards

The Secretary may grant a petition for an alternate setback or grant a petition for
an alternate setback with conditions, except as otherwise outlined in this rule or
statutorily required, when:

(1) there are unique existing physical conditions or exceptional
topographical or other physical constraints peculiar to the particular
property that would create a hardship for the farm operation;

(2) because of such physical conditions or constraints, there is no
possibility that the property can be developed in strict conformity with the
provisions of this rule and that the authorization of an alternative setback
is therefore necessary to enable the reasonable operation of the farm;

(3) the hardship has not been created by the applicant;

(4) the alternative setback, if authorized by the Secretaty, will not
substantially or permanently impair the appropriate use or development of
adjoining property, nor be detrimental to the public health, safety, and

welfare; and

(5) the variance, if authorized by the Secretary, will represent the
minimum alternative that will afford relief and will represent the least
deviation possible from this rule.

* The Agency cannot approve alternate setbacks from State wetland regulations, nor approve
construction within Highway rights-of-way.
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Roles of Other State Agenqies: Information

Public Drinking Water Supplies and Wastewater Management: Nutrients, sediment,

Organic matter, and microorganisms may also impact drinking water supplies derived from

wastewater systems requirements may be obtained at (802) 828-1535.

under state and federal jurisdiction. The Natural Resources Conservation Service, U.S. Army
Corps of Engineers, and the Vermont Department of Environmental Conservation coordinate al]
agriculture and wetland issues in Vermont. I is strongly suggested that landowners contfact the
U.S. Army Corps of Engineers at (802) 872-2893 and the Vermont Department of
Environmental Conservation at (802) 828-1535 before initiating farm-related projects in or near
wetlands.

These activities include state-owned and operated institutions and facilities, required agricultural
and silvicultural practices, and power generating and transmission facilities regulated under 30
V.S.A. §§ 248 and 248a. More information can be obtained by calling (802) 828-1535.
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2431, On-farm composting or anaerobic digestion of food residuals and food processing
residuals may require registration or permitting by the Vermont Waste Management &
Prevention Division. More information can be obtained by calling (802) 828-1138.

Wastewater Management and Residuals Management: Farm operations generating
wastewater indirect discharges or discharges to underground injection wells are advised that
permits may be required from the Department of Environmental Conservation Watershed
Management Division or Groundwater Protection and Management Division. The management
of sewage, biosolids, and septage on a farm must be conducted consistent with the Vermont
Solid Waste Management Rules and any Solid Waste Management Facility Certification
authorizing these activities. Information regarding these requirements can be obtained by calling
(802) 828-1535. '

Water Withdrawal and Irrigation: Farm operations utilizing surface waters for
irrigation purposes are advised that water withdrawals above a de minimis rate are required to
obtain a permit from the Department of Environmental Conservation consistent with the
Procedure for Determining Acceptable Minimum Stream F Jows. More information regarding
water withdrawals for itrigation purposes and permitting requirements can be obtained by calling
the Watershed Management Division at (802) 828-1533.

. Alteration of Streams: Stream alteration permits regulate activities that take place in or

along streams. The permit program is intended to prevent the creation of flood hazards, protect
against damage to aquatic life, and protect the rights of neighboring landowners. The types of
activities that are regulated include streambank stabilization, road improvements that encroach
on streams, bridge construction or repair, and utility crossings under streambeds. More |
information regarding stream alteration and permitting requirements can be obtained by calling
the River Management Division at (802) 828-1535.

- Spill Prevention, Control, and Countermeasure (SPCC): EPA’s oil pollution
prevention regulation requires facilities-that are subject to regulation to prepare and implement a
plan to prevent any discharge of oil into navigable watets or adjoining shorelines of the U.S. A
farm must prepare a SPCC Plan if it has an aggregate aboveground storage capacity of greater
than 1,320 gallons. Only containers of oil with a capacity of 55-gallons or greater are counted
toward this aggregate capacity threshold. The plan is referred to as a Spill Prevention, Control,
and Countermeasure (SPCC) plan. More information regarding SPCC and permitting
requirements can be obtained by calling the Environmental Assistance Office at 1(800) 974-
9559,
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REQUIRED AGRICULTURAL PRACTICES RULE
FOR .
THE AGRICULTURAL NONPOINT SOURCE POLLUTION CONTROL PROGRAM

Section 1. General

e »-},ﬂ_%_s.ene!z@ﬁ_o_ﬂ%-«r"rr:rti’ceﬁﬁeériH—-é~\'%8:fv\-:«€-fi+a;a'—e-, e N EN I Preamble:Agriculiure has
peen identified as a major conly 'Lt_zil,tg_i;t_)_f_ggu}:p9_1,1,1_&_39311'99_9_91iL@Q@ﬁLta1_§,ti;:fa@_@._ watets of
Vermont, For example, the Lake Champlain Total Maximuny Daily Load (IMDL). as

modeled by the nvitoument al Proteclion Apency. esting es that puirient losses from

apricultural activitics repr ent 29% of the wial phosphorous Jond to. the L.ake Champlain
basin and over 0% of ¥ ermont’s contribution 1o the phospliorous load fo the basii,

Agricaliure conteibutes no n-point sourcs poliution to su elace and proundwater from

pwltiple sources, ineludiiyg cropland erosion, farmstead management, Crop sLXase . anid

i, While contributions of non-point souree pollution from

hed to waiershed, the over all impact to waler quality

Lx_t,ami_t;c._:_s,lgz:@z;._f@._afgl__aguliqa_ll,
apricuiture Ay vary from svalers

from agricultural jands, ywhen not nanaged well, is sioniticant,

The Vermonl legislalt we first directed the Agency of Agriculture, Food. anct Markets to
g!s,x{«_:“igp_gszgmp_@h_cn,si\fgAg_lji_btul_tw al Non-Point Souwtee

¥ i Polluti on Reduction Program in
1992. The Accepted Agric ultural Practices Rules (AAYS . whicl vegulale farming

aclivities in order to profect walet quality, became eftecti ve in 1995 and were revised in
2000.

As a result of Act 64-—the Vermont Clean Waler Act— the Agency of Agricullure was

i‘a_sgs;(_l_w_iﬂl,umla_t_h,lgithAl’S._wﬁf,\_i_llh_f;_rﬂrg_dug@. 1‘1}219113:@1.@&@1@@@.1ﬂs.t.i_\:iii_tzsLo
tate._The Required Agricultural Practices Rules (RAPs) arc an

qtten fo a higher level of perfonmance.

water quality across the Stal

Act 64. which was signed into jaw by lhe Governor in June 2015. amended and enacted

mgh_iple_muil_'ean@zﬁ,gslm@d,.tgwagzggiﬂx i1 the State. The act required the Agency

of Agriculture to amend soveral provisions of the AADs il Qggi,egtgigum'gyg_m@.ggﬁﬂ_ilyi
in Vermont. The_ﬁrs_lgh@msmm_x@.!1a1ngih_q_;}cCvep_tscﬂ._/;\gﬂ@‘iiml Practices Rules

the Reﬂl_fﬁé«i(_li\ﬂif;lilﬂﬁlfl'a&lli.@.&&l_l%__II}EB_AE,S_ are standards to which all types of

farms must be managed. Acl 64 _ft_tglhggﬁgu_i&i!hg_ég@uwﬁAjﬂg&Lu;'_e to:

o Establish requirements for a Small Farm Certification Progrant:

o Establish nutrient, manure, and waste SLOIAge standards;

o Make recommendations for soil healtiy

o Establish requirements for vegetated buffer zones,
o Hstabl i_;;hj;fzsm's_r.@m;.m_ai‘o,i;iijgsiq%,e_hﬁusig_l_xﬂ:g_m surface water;
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¢ __ Establish nutrient management planning standards: and
@ Establish standards for s0il conservation such as cover cropping
. T e seLLonsetvalion such as cover cropping

The standards and rules that follow are intended to improve the quality of al] of

Vermont’s waters by reducing and climinating cropland erosion, sediment losses, and
— == 0 wallls D LA R % i) — e Aok, i

A oA kiting

nulrient losses through improved farm Nanagement techniques, technical and compliance
assistance, and, where appropriate, enforcement. This rule strives (o balance the
@Ql;ﬁﬂ&@%ﬂ@ﬂg&ems of farm management with the need to improve
that management in order to neet the State’s goals s in improving and brotecting water

qualily,

Soil quality and soil health are critical elements of au overall agriculiural non-point

source pollution reducli011u_progranl. Agricultural sojls are recognized as a critical

resource for the overal rosperity of Vermon(’s agricultural community and for the-
public at large. Efforts to build soil organic matter, increase biological activity, and
reduce compe m,_including teduced tillage, use of composts, establishin crop
rotations, cover cropping, and the elimination of annual Ccropping on highly vulnerable

lands, will be essential to the suceess of programs whose goal is to improve Vermont's
— - baeliial 10 Lhe success of S0 10 HIPIove Vermont’s

waler quality. The Vermoni Agency of Agriculture, Food and Markets supports and

endorses all practices that lead to the goal of healthy soils and productive agricultural -

lands,

Pl d Al

1.2 __Enabling Legislation: As defined in 6 V.S A. §§ 4810 and 48104, the Required

Agricultural Practices (RAPs) shall be management standards to be followed by all
beisons engaged in farming in this State. These standards shall address activities which

include, as well ag bromote and encourage, practices for farmers in preventing
agricultural pollutants from entering the groundwater and waters of the State when
engaged in animal waste management and disposal, soil amendment applications, plant
fertilization, and pest and weed control, Persons engaged in farming who are in
compliance with thege practices shall be presumed to not have a discharge of agricultural
pollutants to waters of the State: The RAPs shall be designed to protect watey quality and
shall be practical and cost-effective to implement, as determined by the Secretary,

f 1.23 Purgos'e: The RAPs are farm and land management practices that will control and reduce
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134  Authority: 6 V.S.A. Chapter 215 (Agricuttural Water Quality), including §§ 4810,
4810(a);4810a, and 4811, and Act 64 of the Vermont General Assembly (2015 session).

1.45  Enforcement: Violations of this rule are subject t0 enforcement by the Secretary of the
Vermont Agency of Agriculture, Food and Markets and the Attorney General under the
provisions of 6 V.S.A. §§ 4991 - 4996 and additional remedies available to the State
under other applicable Vermont law.

1.56  Further considerations under the RAPS: 6 V.S.A § 4810a(b) requires that on or before
January 15, 2018, the Secretary of Agriculture, Food and Markets shall amend by rule the
Required Agricultural Practices in order to include requirements for reducing nutrient

~ contribution to waters of the State from subsurface tile drainage. As part of the rule
amendment process, the Secretary may also evaluate the current status of effectiveness of
the Required Agricultural Practices, the implementation of additional best management
practices, and the current water quality condition of waters of the State. The Secretary
may consider additional changes to the Required Agricultural Practices, as appropriate, to
meet the water quality goals of the State. ' ‘

Section 2. Definitions
2.01- Agency means the Vermont Agency of Agriculture, Food and Markets.

202 Agricultural Product means any raw agricultural commodity, as defined in 6 V.SA.§
21(6), that is principally produced on the farm and includes products prepared from the
raw agricultural commodities principally produced on the farm.

203 Annual Cropland means, for the purposes of this rule, land devoted to the production,
cultivation, harvesting, and management of annual row crops, including sweet cori and
pumpkins, but does not include: S

(a) vegetable, fruit, or berry crops grown for human consumption; and
(b) small grains.

204 ANR means the Vermont Agency of Natural Resoutces, and the Secretary of the
Vermont Agency of Natural Resources and her or his designees.

2.05_ Bamvyard and Feedlot means an arggl_‘@ilhe,;'.g'cu:i_h_@,u_qg,hngu_%A‘_\'hereﬂagimais are
conlined by fences, other strucluies, ot topography, are primatily sustained by

r:»ngigmenta_l.!I@_t;d1_au£1_M@g@_\@gelati_gu_gmgis sparse.

2.06 Buffer Zone means an arca of perennial vegetation between the edge of cropland and:

e

(a) the top of the baﬁk of an adjoining water of the States;
3
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(b) aditch that is not a surface water under State law and that is not a water of the
United States under federal Iaw;ﬂﬂebsu-rt‘aeeimem—e' topen-drains.; and

(¢} surface inlets of open drains.

2.8607 Certified Small Farm means a farm that i&%eqmﬁeehmﬁﬁbﬁmﬂmﬂ&eefﬁﬁcﬂﬁmmi
cempliance-withmeets the ReqHiﬁle%giéem&mﬁ-}lmeﬁees%ul%a&speeﬁiedﬂﬁriteria'(g"

2.0708 Compost means a stable, humus-like material produced by the controlled biological
decomposition of organic matter through active management, but shall not mean sewage,
septage, or materials derived from sewage or septage.

2.0809 Cover Crop means a temporary vegetative crop established for the purpose of:
(a) reducing erosion and runoff; and

(b) enhancing soil health by providing organic matter in andal-cropland,

2.0910 Crop and Cropland, for the purposes of this rule, means;

(a) plants grown for food, feed, fibey (other than trees grown for silvicultural or
timber purposes), Christmas trees, maple sap, horticultural, viticultural, orchard
crops, and pasture.; and

(b) the land upon which they are grown.

24011 Custom Applicator means a person who is engaged in the business of applying manure or
other agricultural wastes to land and who charges or collects other consideration for the
service including full-time employees of a person engaged in the business of applying
manure or agricultural wastes to land.

2412 Discharge means the placing, depositing, or emission of ény wastes, directly or indirectly,
into an injection well or into waters,

24213 Ditch means a constructed channel or channel which forms as a result of human activities
primarily associated with land drainage or water conveyance through or around private or
public property or infrastructure, and s not a surface water as defined in Section 2.34 of

e snaace waler as defined in Section 2,34
this rule.

2.43_1 4 Farm means a parcel or parcels of land owned, leased, or managed by a person and
devoted primarily to farming, as defined in Section 21516 of this rule, and that meets the
threshold criteria as established in Section 3 of this tule, provided that the lessce controls
the leased lands to the extent they would be considered as part of the lessee’s own farm,
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Indicators of control may include whether the lessee makes day-to-day decisions
concerning the cultivation or other farming-related use of the leased lands and whether
the lessec manages the land for farming during the leased period.

\ 2.4415 Farm Structure means a structure that is used by a person for farming, including

a silo, a building to house livestock or raise hotticultural or agronomic plants, or

customarily used to cairy out the agricultural practices defined in Section 3.2 of this rule.
A farm structute includes a barnyard or wasic management system, either of which is
created from an assembly of materials, including the supporting fill necessary for
structural integrity, but excludes a dwelling for human habitation. A farm structure also
must be used by a person who can demonstrate meeting the minimum threshold criteria
as found in Section 3.1 of this rule. '

\ ' 2.4516 Farming means:
(a) the cultivation or other use of land for growing food, fiber, Christmas trees,
l " maple sap, or horticultural, viticultural, and orchard crops; or

(b) the raising, feeding, or management of livestock, poultry, fish, or bees; or
(c) the operation of greenhouses; OF
(d) the production of maple syrup; or

(¢) the on-site storage, preparation, and sale of agticultural products principally’
produced on the farm; or

() the on-site storage, preparation, production, and sale of fuel or power from
agricultural products or wastes principally produced on the farm; o1

(g) the raising, feeding, or management of four or mote equines owned or boarded
by the farmer, including training, showing, and providing jnstruction and lessons
in riding, training, and the management of equines. :

2.1617 Pertilizer means any substance containing one or more recognized plant nuitients that is

used for its plant nutrient content and that is designed for use or claimed to have value in

promoting plant growth ot health, except unprocessed animal ot vegetable manures and
other products exempted by the Secretary.

l 2.1718 Flood Hazard Area means the land in the floodplain within a community subject to a one
percent or greater chance of floeding in any given year (ak.a. 100-yr flood). The term.
has the same meaning as “area of special flood hazatrd” under 44 CFR. § 59.1. The area

may be designated as Zone A or AE on the National Flood Tnsurance Program maps.
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24819 Floodplain means any land area susceptible to being inundated by water from any source,

point, Flood hazard areas and floodways may be shown on separate National Flood
Insurance Program map panels,

22021 Food Processing Residual means the remaining organic material from a food processing
plant and may include whey and other dairy, cheese making, and ice cream residuals or
residuals from any food manufacturing process excluding slaughtering and rendering
operations. It doés not include materials from markets, groceries, ot restaurants,

22422 Groundwater means water below the land surface in a zone of saturation, but does not
include surface waters,

2.2223 Groundwater Quality Standards means the primary and secondary groundwater quality

standards listed in Appendix One of the Groundwater Protection Rule and Strategy in
accordance with 10 V.S.A, Chapter 48 (Groundwater Protection). A

2.2324 Livestock means caitle, cow/calf pairs, youngstock, heifers, bulls, amerteanAmerican
bison, swine, sheep, goats, horses, cervids, camelids, ratites, rabbits, pheasants, chukar
partridge, coturnix quail, laying hens, broilers, ducks, turkeys, or any other type of fowl
as designated by the Secretary. Other livesiock types may be designated by the Secretary
based on the potential to generate nutrients or other associated agricultural wastes,

2.2425 Manure means livestock waste in solid or liquid form that may also contain bedding,
spilled feed, water, milkhouse waste, or soil,

2.2526 Nonpoint Source Pollution for the purposes of this rule, means agricultural wastes that
reach surface water or groundwater indirectly or in a diffuse manner as a result of

farming,
2.2627 Person means:

(a) an individual, partnership, corporation, association, unincorporated
organization, trust, or other legal or commercial entity, including a joint venture
or affiliated ownership; or

M a municipality or state agency; or

(¢) individuals and entities affiliated with each other for profit, consideration, or
any other beneficial interest detived from agricultural management, including
lessors and lessces.
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2.2728 Pesticide means economic poison as defined in 6 V.S.A. § 911(5) and Section 122 of the
Vermont Regulations for Control of Pesticides.

2.2829 Principally Produced means that more than 50% (either by weight or volume) of raw
agricultural products grows -8?4{%-‘6{%&1(}8(—*-%}3-‘c‘rl—'%S’d'iPH?fﬂfﬂ%ii’.—i\;ﬂlat are stored, prepared,
or sold at the farm are also grown or produced on the farm.

92930 Production Area means those areas of a farm where animals, agricultural inputs, or 1aw

agricultural products are confined, housed, stored, or prepared whether within or without

structures, including barnyards, raw materials storage areas, heavy usc arcas, fertilizer
and pesticide storage areas, and waste storage and confainment areas. Production areas
include egg washing or €2g processing facilities, milkhouses, raw agricultural commodity
preparation or storage, or aiy area used in the storage, handling, treatment, Or disposal of
mortalities.

2.30-3 | River Cotridor means the land area adjacent to a river that is required to accommodate

the dimensions, slope, planform, and buffer of the naturally stable channet and that is

necessary for the natural maintenance ol natural restoration of a dynamic equilibrium
condition and for minimization of fluvial erosion hazards, as delineated by the Agency of
Natural Resources in accordance with tiver corridor protection procedures.

2.33@2_ Secrefary means the Secretary of the Agency of Agriculture, Food and Markets and her
or his designees. :

2322.33 Small Farm means a small farm as defined in6 V.S.A. § 4871,

2.34  Surface Water or Waters means all rivers, streams, bréoks, reservoirs, ponds, lakes,
springs, and all bodies of surface waters, artificial or natural, which are contained within,
flow through, or border the state or any portion of it.

2.3335 Top of Bank means the point along the bank of a steeamsuyplace water or ditch where an
abrupt change in slope is evident, and where the streamsurface watet is generally able to
overflow the banks and enter the adjacent floodplain during an annual flood event.
Annual flood event shall be determined according to the Agency of Natural Resources’

Flood Hazard Areca and River Corridor Protection Procedure.

9.34.36Vegetable Production means the production of all {rue vegetables and all cominonly
known vegetables that are.technically fruits, including, but not limited to, peppers,
tomatoes, eggplants, and peas. - ‘

2.3537 Waste or Agricultural Waste means material originating or emanating from a farm that is

determined by the Secretary or the Secretary of Natural Resources to be harmful to the
waters of the State, including: sediments;: minetals, including heavy metals; plant
nutrientss; pesticidess, organic wastes, including livestock waste, animal mortalities,

7
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compost, feed and crop debris;; waste oils;; pathogenic bacteria and viruses;; thermal

poliution;; silage runoffs; untreated milkhouse waste;; and any other farm waste as the
term “waste” is defined in 10 V.S.A. § 1251(12).

2.3638 Waste Management System means an on-farm waste management program and
conservation practices which may include a combination of:

(a) an adequately sized waste storage facility, field stacking, composting, leachate
control systems, bedded pack systems, and milkhouse waste systems;

(b) contracts which transfer the ownership of wastes generated at a production
area to another person for Inanagement in a manner determined by the Secretary;
and/or,

(c) a nutrient nanagement plan (NMP) for all wastes to be applied in compliance
with this rule, "

2.3739 Waste Storage Facility means an impoundment made for the putpose of storing
agricultural waste by constructing an embankment, excavating a pit or dugout, fabricating -
an in-ground or above-ground structure, or any combination thereof, :

2.3840 Waters of the State include, for the purposes of this rule, surface water-and groundwater
as applied.

2.3941 Water Supply means a drinking water source that intersects the water table and provides
water through pipes or other conveyances and includes drilled wells, dug wells, driven
point wells, and natural springs. ‘

Section 3. Required Agricultural Practices Activities and Applicability

3.1  Persons engaged in farming and the agricultural practices as defined in Section 3.2 of this

rule and who meet the minimum threshold criteria for applicability of this rule as found
in Section 3.1(a) — (g) must meet all applicable Required Agricultural Practices

farmperson;

(a) is required to be permitted or certified by the Secretary, consistent with the
requirements of 6 V.S.A. Chapter 215 and this rule; or ' '
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(b) has produced an annual gross income from the sale of agricultural products of
$2,000.00 or more in an average yeat; of

(c) is. preparing, tilling, fertilizing, planting, protecting, irrigating, and hatrvesting
crops for sale on a farm that is no less than 4.0 contiguous actes in size; or

(d) is raising, feeding, or managing at least the following number of adult
livestock on a farm that is no less than 4.0 contiguous acres in size:

(1) four equines;
(2) five cattle, cows, or American bison;

(3) 15 swine;
(4) 15 goats;

(5) 15 sheep;

(6) 15 éervids;

(7) 50 turkeys;

(8) 50 geese;

) 160 laying hens;
(10) 250 broilers, pheasant, Chukar partridge, or Coturnix quail;
(11) three camelids;

(12) four ratites;

3
13) 30 rabbits;

(14) 100 ducks;
(15) 1,000 pounds of cultured trout; or

(16) other livestock types, combinations, or numbers as designated by the
Secretary based upon or resulting from the impacts upon water quality
consistent with this rule; or

(e) is raising, feeding, or managing other livestock types, combinations, and
aumbers, or managing crops or engaging in other agricultural practices on less

9
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than 4.0 contiguous acres in size that the Secretary has determined, after the
opportunity for a hearing, to be causing adverse water quality impacts and in a
municipality where no ordinances are in place to manage the activities causing the
water quality impacts; or

(f) is managed by a farmer filing with the Internal Revenue Service a 1040(F)
income tax statement in al least one of the past two years; or

(g) has a prospective business or farm management plan, approved by the
Secretary, describing how the farm will meet the threshold requirements of this
section.

3.2 The agricultural practices on farms meeting the minimum threshold criteria set forth in
Section 3.1 that are governed by this rule include:

(a) the confinement, feeding, fencing, and watering of livestock;

(b) the storage and handling of agricultural wasteg principally produced on the
farm; : .

(c) the collection of maple sap principally produced from trees on the farm and/or

production of maple syrup from sap principally produced on the farm;

(d) the preparation, tilling, fertilization, planting, protection, irrigation, and
harvesting of crops; '

(e) the ditching and subsurface drainage of faym fields and the construction of
farm ponds;

() the stabilization of farm fields adjacent to banks of surface water, and (he

establishinent and maintenance of ve clated buffer zones and riparian buffey
——=edlienl and maintenance of veg sl 20Nes and riparian buifey
ZOnes; .

(8) the construction and maintenance of farm structures, farm roads, and
associated infrastructure; :

(h) the on-site storage, preparation, production, and sale of fuel of power from
agricultural products or Wwastes principally produced on the farm;

(i) the on-site slorage, preparation, and sale of agricultural products principally

produced on the farm from raw agricultural commoditics principally produced on
the farm;

10
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(j) the on-site storage of agricultural inputs for use on the farm including, but not
limited to, lime, fertilizer, pesticides, compost and other soil amendments, and the
equipment necessary for operation of the farm; and
(k) the management of livestock mortalities produced on the farm.
Section 4, Small Farm Ceriification and Training Requirements

4.1 As used in this section, «Certified Small Farm” means:

(a) (1) a parcel or parcels of Jand on which 10 or more actes are used for the
raising, feeding, or management of livestock;

(2) that house no more than the numbey of animals specified under 6
V.S.A.§ 4857(2) (Medium Farm definition); and

(3) that house at least the following numbers and types of livestock:
(Aj 50 mature dairy cows;
®75 youngstock or heifers;
(C) 75 veal calves;
(D) 75 cattle or cow/calf pairs;
(E) 188 swine weighing over 55 pounds;
(F) 750 swine weighing less than 55 pounds;
(G) 40 equines;
(D) 750 sheep or lambsgoats;
(1) 4,125 turkeys;

(1) 2,250 laying hens or broilers with a liquid manure handling
system, '

(X) 6,250 laying hens or broilers without a liquid manure handling
system,;

(1) 375 ducks with a liquid manure handiing system;

i1
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(M)} 2,500 ducks without a liquid manure handling system;

(N)' any other animal type, number, or combination of animals as
designated by the Secretary that is having an adverse impact on
water quality; or

(O) any combination of more than one animal type exceeding
90,000 pounds of total live animal weight (animal units); or

(b) farms on a parcel or parcels of land greater than 50 acres used for the
preparation, titling, fertilization, planting, protection, irrigation, and harvesting of
annual cropland where fertilizer, manure, or agricultural wastes are mechanically
applied to said parcel or paicels; or

(c) farms on a parcel or parcels of land greater than 50 acres used for the
preparation, tilling, fertilization, planting, protection, irrigation, and harvesting of
vegetable production where fertilizer, manure, or agricultural wastes are
mechanically applied to said parcel or parcels; or

(d) that the Secretaty has designated, on a case-by-case basis afler an opporiunity
for a hearing, as a farm required to comply with the certification requirements
bursuant to 6 V.S.A, § 4871(c) based on the farm’s management, agricultural
inputs used by the farm, titlage practices used by the farm, agricultural wastes
generated by the farm, and the associated actual or potential water quality
impacts,

42  Ona case-by-case basis after an opportunity for a hearing, the Secretary may designate a
farm as not being required to comply with the certification requirements pursuant to 6
V.S.A. § 4871(c) upon a determination that the farm does not pose a threat of discharge
to a water of the State or does not pose a threat of contamination to groundwater.,

43 Certified Small Farms shall annually certify compliance with the Required Agricultural
Practices Rule, Certification shall be in a manner and schedule established by the
Secretary,

(a) Certified Small Farms may be inspected at any time for the purposes of
assessing compliance by the farm with the Required Agricultural Practices Rule,

(b) The Secretary may prioritize inspections and inspection frequency based on
the identified water quality or compliance issues posed by a farm. Certified Small
Farms shall be scheduled for inspection at least once in every seven-year period
commencing at the receipt by the Secretary of certification,
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(¢} A person who owns OF leases a Certified Small Farm shall notify the Secretary
of a change of ownership of change of lessee of a Certified Small Farm within 30
days of the change. The notification shall include the certification of farm
compliance and shall be submitted by the new owner of lessee.

Section 5. Agricultural Water Quality Training

(a) Owners of operators of gﬁ{;_ujjﬁ_cd_small farms, pgg_mili‘:}j_mediutn farms, or
perinittes | large farms cerctitied or "ﬁk;‘l"ﬁl‘i’f-f:%(‘i"h}"'ﬁ'hﬁ“‘; Segretovy shall obtain water
quality training as approved by the Secretary. Training shall provide information
regarding: .

(1) the prevention of discharges; -
(2) the mitigation and management of stormwater runoff;

(3) statutory and regulatory requirements of the operation of a large,
medium, or small farm and financial resources available to assist in
compliance; :

(4) the mechanical application of mapute or nuirients and methods or
techniques used to minimize the runoff of applied manuye or nutrients to
waters of the State; '

(5) weather and soil conditions that increase the risk of runoff of manure
or nutrients to waters of the State; and ' '

(6) standards for nutrient management including nutrient management
planning.

“{(b) Large Farm Operations-{EFO ), Medium Farm Operations-(MEG), and
Certified Small Farm Operations{SFS) shall obtain four hours of approved
{raining at least once in cvery five years. This requirement will commence upoi
notice from the Secretary.

(c) The Secretary may approve training offered by other entities upon request of
the entity providing the training. All requests for training approval shall be
provided to the Secretary at least 30 days prior to the scheduled training dates.

The entity will be required fo submit information about the {raining and attendees
in a manner requested by the Secretary.
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Section 6, Required Agricultural Practices; Conditions, Restricﬁ'ons, and Operating
Standards '

6.01 Discharges

(a) Farms shall not create any discharge of agricultural wastes to surface waters of
the State through a discrete conveyance such as, but not limited to, a pipe, ditch,
or conduit without a permit from the Secrefary of ANR.

(b) Production areas, barnyards, animal holding or feedlot areas, manure storage
areas, and feed storage areas shall utilize runoff and leachate eotleetionscollection
systems, diversion, or other management strategies in order to prevent the
discharge of agricultural wastes to surface water or groundwater.

6.02 ' Storagg of Agricultural Wastes and Agricultural Inputs

(a) All agricultural wastes shall be managed in a manner to prevent runoff or
leaching of wastes to waters of the State or across property boundaries.

(b) All components of a Wwasle management system, including waste storage
facilities, shall be managed and maintained so as to prevent structural or
mechanical failures. '

(¢) Waste Storage Facilities maintenance and construction shall ensure:

(1) Vegetation is managed so that the facility maintains structural integrity
and prevents leaks or overflows at all times, '

(2) Waste Storage Facilities are managed to provide adequate volume in
order (o prevent overflows at al times.

(3) All waste storage facilities constructed, expanded, or modified after
July 1, 2006 are designed and constructed according to the United States
Department of Agriculture’s Natural ResoureeResources Conservation
Service (USDA NRCS}) standards and specifications or an equivalent
standard certified by a professional engineer licensed in the State of
Vermont, Waste Storage Facilities shall be managed and maintained

for the facility.

(d) The Secretary may require, on a case-by-case basis, that the owner or operator
of a waste storage facility certify comipliance with standards established by the
USDA NRCS for waste storage facilities, or an equivalent standard ceitified by a
professional engineer licensed in the State of Vermont.
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(e) Field stacking of manure or other agricultural wastes on sites not approved
consistent with USDA NRCS standards, or otherwise approved by the Secretaty:

(1) shall consist of a stackable material that is no less than 20% solids and
be able to stack four feet high; and '

(2) shall be prohibited on lands in a floodway or subject to annual
flooding; and

(3) shall be prohibited on exposed bedrock; and
(4) shall not be sited within: |
(A) 200 feet of the ;cop of bank of surface water;
(B) 200 feet of a public or private watet supply;
(C) 100 feet from a propesty line;
(D) 100 fect from a ditch or conveyance to surface watet; Of
(E) areas subject {0 concentrated runoff;

f) The Secretary may authorize site -specific standards other than those listed in
Section 6.02(e)(@)(A)-(E) when the Secretary determines that a manure stacking
or piling site, fertilizer storage, or other nutrient storage will not have an adverse
impact on groundwater quality or surface water quality but in no case shall
unimproved manure stacking sites be jocated less than 100 feet from a private
water supply or the top of the bank of surface water.

(&) Hield(g) Overa three-year period, field stacked agricultural wastes shall be
land applied consistent with the nutrient management plan requirements of
-Qection 6.03-or-shatl be exported- (’-}-ﬁfHae-&mw%\!i-thiH—-vlwe—3!%3{8,@1@\1@;1_1313@,@;@14
mwmﬂg&ggu;g_@__tg,mt_@l_umgn_mb@lg@m;.

(h) Fertilizer shall be stored consistent with the Vermont Fertilizer and Lime
1%@1%&&838&@3@@&@ Section XIII. Fertigation and chemigation equipment shall
be operated with an adequate anti-siphon device between the system and the water
soutce.

(i) Pesticides shall be used in accordance with 6 V.S.A. Chapter 87 (Contyol of
Pesticides) and all regulations promulgated thereunder.
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6.03

Nutrient Management-l’lanning

(a) All Certified Small Farm Operations as defined in Section 4 of this rule and all
permitted Medium and Large Farm Operations managing manure, agriculiural

“Wwastes, or fertilizer for use as nutrient sources shall implement a field-by-field

nutrient management plan consistent with the requirements of the USDA NRCS
Nutrient Management Practice Code 590 or other equivalent standards approved
by the Secretary.

(b) For all other farming operations subject to this rule, all sources of nutiients
shall be accounted for when determining nutrient application rates, Recommended
rates may be adjusted based on manure or other waste analysis and/or leat
analysismmutrient tesling procedures, Recommended hutrient application rates shall
be consistent with current university recommendations and standard agriculturai
practices.

(c) For all other farming operations subject to this rule, all fields receiving
mechanical application of manure, agricultural wastes, or fertilizer shall be soil

request.

(d) Owners and operators of annual cropland, perennial grass land, or hay land
who are required to implement a USDA 590 standard nutrient management plan
and who have soil analyses demonstrating greater than 20 parts per million (ppm)

~ phosphorous shall implement ﬁ%efie%&m%dﬂecﬂaheﬁ)hﬂfﬂs—le\%ﬂ%%ﬂe—iﬂ

S&Hﬁﬂekud-&gﬂhﬂiﬂﬂﬁﬂg@ﬁeda%}gmaﬁuFeﬂpf}Heaﬁeﬁs?aﬁdﬂhﬂH—i—mﬁ}cﬂﬁeﬁ{
appropriate provisions of an approved nutrient management plan that balances
excessive soil phosphorus levels with management strategies to reduce those

levels, including eliminating or reducing manure applications,

(¢) Owners and operators of farms required to implement a USDA 590 standard
nutrient management plan shall document significant changes in animal numbers,
management, nutrient application rates, field Inanagement, or crop management,
and shall make appropriate modifications {o the farm’s nutrient management plan
in a timely manner. :

(£) The following records of manure or other agricultural waste application shall
be maintained by all farms for a period of five years and shall be provided to the
Secretaty upon request: '

(1) date of application;
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(2) field location;
(3) application rate; '
(4) source of nutrients applied; and

(5) weather and field conditions at the time of application.

6.04 Soil Health Management; Cover Crop Requirements

(a) Soil management activities that increase organic matier, reduce compaction,
promote biological activity, reduce erosion, and maintain appropriate nutrient
fevels shall be considered and implemented as practicable. Practices that promote
these goals include reduced tillage, conservation tillage, avoiding mechanical
activities on saturated soils, addition of organic matter using manure, green
manures and compost, sod and legume rotations, and the use of cover crops.

(b) Cropland shall be cultivated in a manner that retains soil in the field and
promotes soil health while minimizing visible erosion into buffer strips, across
property boundaries, or that creates gully erosion. The performance management
standard for the soil must result in an average soil loss less than or equal to the
soil loss tolerance (T) for the prevalent soil type as calculated through application
of the Revised Universal Soil Loss Equation 2 or through the application of

similarly accepted models.

(c) Croplands shall be managed to sainimizeprevent, fieldborne gully erosion and
reduce or eliminate associated sediment discharges using management strategies
that may include the establishment of grassed waterways, filter strips, or other

methods deemed appropriate by the Secretary.

(d) Annual croplands subject to frequent flooding from adjacent surface waters, as

described in the USDA Soil Survey Flooding Frequency Class, shall be required
to be planted to cover crops. Broadcast seeding must be completed by October i
of each year, Seed planted with drill seeders or otherwise incorporated shall be
completed by October 15 of each year. The Secretary may, onad case-by-case
basis, approve alternative planting dates due to unusual soil or weather conditions
or other specific crop mana gemenl needs and upon request of the owner or
operator of a farm managing annual croplands subject to frequent flooding from
adjacent surface waters, as described in the USDA Soil Survey Flooding
Frequency Class. If annual crops cannot be harvested prior to October 15, then
30% crop residue, growing directly in the soil, must semain in order to limit soil

~ loss.
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anure and Waste A lication Standards and Restrictions

\Qp\

(@) Manure or other agricultural wastes shal] not be spreadapplied between
December 15 and April 1. The Secretary may prohibi the application of manure
to land in the State following adequate notice to the agricultural conmimnity
between December 1 and December 15 and between April 1 and April 30 of any
calendar year when ihe Secretary defermines that due to weather conditions, soil
conditions, or other limitations, application of manure to land would pose a
significant potential of runoff to waters of the State,

(b) Manure or other agricultural wastes shal] not be spreaé—ewm-m&aigm)jggi to
cropland, perennial grass land, smal] grain cropland, or hay land subject to

frequent flooding from adjacent surface waters, as described in the USDA Soil
Survey Flooding Frequency Class, after October 45 16 or before April 45 14,

(¢) Manure or other agricultural wastes applied to annual cropland subject to
frequent flooding, as described in the USDA Soil Survey Flooding Fréquency
Class, shall be injected o otherwise incorporated within 48 hours of application.,
‘This requirement shall not apply to land in no-till management,

(d) Manure or other agricultural wastes shall not be spreadapplied when field
conditions are conducive to flooding, runoff, ponding, or other off-site movement,
or can be Teasonably anticipated to result in flooding, ranoff, ponding, or other

" off-site movement, regardless of NMP recommendations.

(¢} Manure or other agticultural wastes shall not be applied in arcas teof
croplands, perennial grass lands, or hay lands that-

(1) are saturated with water with the potential to runoff to surface water;

(2) are frozen or snow covered, unless the Secretary has approved an
exemption consistent with the requirements of Section 6.06; or

(3) have exposed bedrock.

() Manure or other agricultural wastes shall not be applied to annual
eroplandscropland, vegetable cropland, or small grain cropland where the average
field slope exceeds 10%, unless a bermanently vegetated buffer zone of 100 feet
adjacent to downslope surface water has been established, Manure shall not be
applied within the buffor Zone,

(g) Manure or other agricultural wastes shall not be mechanically applied Mthjn
100 feet of a private water supply or 200 feet of 5 public water supply. This
prohibition shall not apply to private water supplies that have been established .
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inconsistent with the Department of Environmental Conservation Water Supply
Rules existing at the tine that the welhvaler su pply was established.

{ it ceases to be useful or beneficial for plant

(h) fx_\_/,lgmugqg;‘_gl_l@_agﬂs:,u_l.turaL)\_faﬁt%_s_ha_llrugi,bp applied in exceedance ol

putrient L@Q_Ql!_Ll!,@i@ﬂi‘)ﬂ&&.—&h.ih'd.
uptake.

6.06 Manure Spreading Exemptions

(a) Manure and other agricultural wastes shall be land applied consistent with the
requirements of this section unless the Secretary grants an emergency exemption
because of an emergency situation such as the structural failure of a waste storage
facility or has granted a seasonal exemption consistent with Section 6.06(b) — (d).
In granting an emergency exemption, the Secretary shall establish requirements s0
that manure will be spreadapplicd on fields in a manner with the least likelihood
of generating runoff to surface waters.

(b) The Secretary may approve a seasonal exemption to the winter spreading ban
or the restrictions on frequently flooded fields for manure applications on a case-
by-case basis upon written request. Requests for an exemption to-the-seasonal
%\Li}}EEFf‘MGREﬁHﬁb&H-Shaﬂ provide:

(1) the identification and location of specific fields to be used for
winter spreading; )

(2) the proposed rates of application;

(3) the location of nearest surface watef, mapped wetlands, mapped
floodplains, wellswaler supply, tile drains, surface inlets or open drains,
property boundaries, and ditches;

(i) the identification of soil types, depth .to groundwater, and slopes;
(5) the current soil test tesults; |

(6) the annual nutrient application plan for the fields;

(7) the Phosphorus Index, or equivalent, results;

(8) the RUSLEZ, or equivalent, results; and

(9) the ﬂeeﬁﬁ'ﬂﬁ—%q’d%ﬂe’.ﬁ%}ﬁ{%{}d%ﬂ%l:ifb\%d“iﬂ"USDA Soil Survey

Flooding Ifrequency Class, and if applicable to the request, evidence that
the flood frequency class is not accurate.
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6.07.

(c) All approvals for a seasonal exemption te~H—lé»w—'m%epﬁ;m%adi—ngubaﬂmsha]l be in
writing and shall prohibit the application of manure:

(1) to areas with established channels of concentrated storm water runoff
to surface waters;

(2) to permanent vegetative buffer zones;
(3) to wetlands, as that term is defined in 10 V.S, A § 902(5);

(4) within 200 feet of 3 potable water supply, as that term is defined in10
V.S.A. § 1972(6)

(5) to fields exceeding tolerable soil loss (T);
(6) to saturated soils; and

(7) to any other area as designated by the Secretary ona case-by-case
basis.

requirements and conditions for the application of manure when frozen or snow-

application, and establish required ne-appheatienzonesmanure spreading setbacks
from surface water, wellswater supplies, and other water conveyances. Seasonal
exempiions to the wintey spreading ban may be renewed annually upon request
and submission of winter spreading records of application.

Buffer Zones: Manure and Agricultural Wastes Application Setbacks

A vegetative buffer zone of perennial vegetation shall be maintained between éroplands
and the top of the bank of adjoining surface waters and ditches consistent with ail the
criteria in (a) through (i) below: : :

(8) Adjacent surface waters shall be buffered from croplands by 25 feet of
perennial vegetation, :
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(c) Surface inlets or inlets of open drains shall be buffered from croplands by 25
feet of perennial vegetation. :

(d) Mechanical application of manure or other agricultural wastes is prohibited
within petennially vegetated buffer zones. Grazing of livestock consistent with
the provisions of Section 67 of this rule is petmitted.

(¢) The use of fertilizer or compost for the establishment and maintenance of a
required vegetative buffer zone is allowed consistent with nutrient management
plan requirements, soil analysis, and agronomic recommendations for the buffer
Zone.

() Tillage within the perennially vegetated buffer zone js prohibited other than for
the establishment and. malntenance of the buffer zone.

(2) Harvesting a vegetative buffer zone as a perennial crop is allowed.

(h) Spoils from agricultural ditch maintenance shall not be stored in the buftfer
»one or in such a manner as to discharge to surface water.

(i) Exceptions to the required vegetative buffer zone widths, including the
requirements of Section 6.05(f), may be considered upon request on a site--
$pecific basis according to standards approved by the Qecretary, but in no case
shall a buffer zone be less than 10 feet in width. Site--specific buffer zones may
be approved based on field characteristics such as a determination that a
conveyance has the potential to transport significant wastes or nufrients {o surface
water, field confours, soil types, slopes, proximity to walex, nutrient management
plan requirements, and other relevant characteristics when the Sccretary '
determines that the proposed site--specific buffer zones are adequately protective
of surface waters.

1

6.08 Animal Mortality Management Requirements

(a) Animal mortalities beingshall be p_r_gpgl_\j"gigrgg!i handled. and disposed of on

th&-ilaﬂn-f‘;ha-ﬂAbe—huvi-e(«l»ea-'ﬁeﬁﬁaeﬁtec—!nwithin 48 hours acsording, 50 as to the
followingstndards:minin ize adverse watel. quality impacts.

(ab) Animal mortalities buried on farm propetty shall be sited so as to be:

(1) a minimum of 150 feet from property jines and the top of the bank of
surface waters;

(2) a minimum of three feet above the seasonal high water table and
bedrock;
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(3) covered with a minimum of 24 inches of soil;

(4) a minimum of 200 feet from public or private drinking water supplies;
and

(5) not located on lands in a floodway or subject to annual flooding,

(bc) Animal mortalities composted or olhenviseﬁﬂsjggsg_l_pj“ on farm property on

uniniproved sites shall be prohibited on lands in—- - afloodway or subject to

annual flooding, and shall be sited so as to be:
(1) a minimum of 200 feet fiom property lines;
(2) a minimum of 200 feet from the top of the bank of surface waters;

3a mihimum of 200 feet from public or private drinking water
weHssupplies not owned by the farm;

(4) a minimum of 300 fect from neighboring residences or public
buildings;

| (3).a minimum of 100 feet from a ditch or conveyance to surface water;
and. ' ‘

(6) not upon areas of exposed bedrock,

(d) Other site-specific standards may be authorized by the Secretary, but in no
case shall unimproved sites be located less than [00 feet from a private water

supply, property boundary, or the top of the bank of surface water.
. .

6.09  On-Farm Composting of Imported Food Processing Residuals

(a) All on-farm composting facilities importing less than 1,000 cubie yards per
f year of food processing residuals shall be sited so as to be at » minimum:

I (1) 200 feet effrom the top of bank of surface water;

f (2) 200 feet from a pﬁbh’c or private water supply not owned by the faun;
(3) 300 feet from a neighboring residence or public building; -
(4) 200 féet from a property line;

(5) 100 feet from a ditch op conveyance to surface water;
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(6) not within floodways, areas subject to annual flooding ox concentrated
runoff; and

(7) not upon areas of exposed bedrock.

(b) Other site -specific standards may be authorized by the Secretary, but in no
case shall upimproved composting sites be located less than 100 feet from a
private water s4 pphess upply, o Qgi;l__\,gt)_@;ggg\_a;)g or the top of the bank of surface
wafter,

St

6.10 abﬂization of Banks of Surface Waters
(a) The areas from the top of a bank of surface water o the edge of the surface
water shall be left in their natural state except as aliowed by State statute
including, but not limited to, 10 V.S.A. § 1021, and the standards established for
the pastuting of jivestock consistent with Section 7 of this rule.

(b) Stabilization of farm field banks of surface waters, when aliowed under
Section 6.10(a) of this rule, shall be constructed in accordance with the USDA
NRCS standards and specifications or other standards approved by the ANR and
the Agency that are consistent with policies adopted by the Secretary of Natural
Resources to reduce fluvial erosion hazards.

Section 7. Exclusion of Livestock from the Wafers of the State

éa&-%‘ﬁeeﬁt—a%éeﬁﬂeek crossigs aﬂé-{leﬁﬂeei—wa%%ﬂngﬂ%easﬁade%a{e( a) Adeguate
vegetative cover shall be maintained on banks of surface waters by limiting
Jivestock trampling and equipment damage to protect banks of surface waters
frony e%ee&s;i»%e‘;_gﬁm_i_uig}i_zg erosion.

b

(b Crossings and watering arc as need o be maintained 50 as o minimize erosion
and be adeguately protective 0 f surface walers.

(¢) Livestock shall not have access 10 surface water in production areas or
immediately adjacent {0 production areas, except:

(1) at defined livestock crossings or defined watering areas;

(2) in areas prescribed by a rotational grazing plan consistent with NRCS

standards or an ey gi_vaigg._sgmg_ﬂagl,_and approved by the Secretary.

Approved grazing plan areas shall maintain ne Jess thanrat least an ayerage

of three inches of vegetative growth in-thewithin 25 feet hetweenof the top

of bank sudof surface water, and within 10 feet betweenol the top of bank
andof ditches; or
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(3) in areas épproved by the Secretary based on site--specific
characteristics and management requirements,

(ed) Livestock shall not have access to surface water in areas outside of
production areas that:

(1) contain unstable banks or where erosion is present; or

(2) are areas designated by the Secretary as having actual or potential
threat to water quality as a result of livestock aceess,

Section 8. Ground Water Quality and Groundwater Quality Investigations

(a) Farm operations shall be conducted so that the concentration of wastes in
groundwater originating from agricultural operations do not reach or exceed the

(1) selected by the Secretary where weltwaler supply owners or tenants
have volunteered or agreed to participate in the sampling program;

(2) upon the request of 2 water supply owner or tenant;

(3) selected by the Secretary based on the resuits of other sampling data or
the existence of vulnerable site characferistics; or
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(4) with activities or operations permitted, certified, or regulated by the
Secretary.

4

(d) The Secretary shall conduct a groundwater investigation where the Secretary
has received a complaint from a water supply owner in the vicinity of a farm that.
the farm or its agricultural practices has contaminated the drinking water ot
groundwater of the water supply owner.

() The Secretary shall conduct a groundwater investigation where sampling
indicates that drinking water or groundwater contains detectable concentrations of
agricultural contaminants.

() The Secretary shall provide:

(1) written notification of testing results to cach individual water supply
owner and tenant, if known, that participates in the sampling progranl.

(2) property owners in the vicinity of farm operations and agricultural
Jands with the test resuits for each water supply owned by them that is
sampled by the Sccretary:

(3) farm operations with the test results for watex supplics owned by the
farm operation and, upon request, for water suppliesadjacent to or
impacted by the crop land or facilities managed by the farm operation.

() In order to identify and remediate sOUICES of drinking watet and groundwater
contamination, the Sccretary, without limitation, may: :

(1) conduct site visits to interview property OWnets and farm operators,
gain an understanding of the physical characteristics of the landscape and
locate additional sites for water quality sampling;

(2) communicate with farm operators and adjacent property OWnets to

identify practices and activities that are potential sources of contamination; -
(3) conduct additional sampling to confirm the detection of contaminants
‘and to determine the extent and scope of contamination at the site;

(4) require corrective actions suchas changes in activities, management
practices, cropping patterns, or structural revisions designed to reduce the
contamination from current activitiesand prevent contamination from
future activities;

(5) conduct follow up water quality sampling to determine the
effectiveness of changes made or corrective actions taken;
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(6) seek additional mvestigative or consultation resources to evaluate and
characterize sites to determine vulnerability to drinking water and
groundwater contamination; and .

(7) review testing results and site evaluations to determine if changes in
water quality data are the result of changes in activities or natural site
conditions,

(h) The Secretary may require the owner Or Operator of a waste storage facility to
modify the facility to meet the USDA NRCS or an equivalent standard for the
Facility or to implement additiona] Mmanagement measuies if the Tacility poses a
threat to human health or the environment ag established by an exceedance of the
State’s Groundwater Quality Standards.

(i) For the purpose of assessing whether a waste storage facility is violating the
State’s Groundwater Quality Standards, the Secretary-shail pay for the initia]
costs to conduct groundwater monitoring, When the Secretary has made a
determination that 5 waste storage facility is violating the State’s Groundwater
Quality Standards, the Secretary shall provide notification to the Department of
Health and the Agency of Natural Resources. Thig nofification shall oceuy within

the ANR.

Section 9, Construction of Farm Structures

(a)_Siting

(2) Local setbacks and setbacks desigp&dﬁby this rule shall be observed

unless the Secretary hus approved a farmer’s written request for other
un! y I i el s wiilten request for othey
Ieasonable setbacks for the specific farm structure being constructed or

Inaintained in aCcorcizmce_wi[h Section 9(b),

——

(3) Construction of farm structures in F lood Hazard Areas and River
Corridors are required to obtain a Flood Hazard Area and River Corridor
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~ permit from the ANR or its designee unless otherwise exempt (vefer to
Appendix A). Fences through which floodwater may flow are not
structures which represent an encroachment in a floodway area.

) Toealsetbaelksshell-be observed unless the-Secretary-has-(ppro vod-a-tarmers
weritten regquest-for otherrease nable s L%{'l-'lE\Gk—&*-ﬁ-)’c’--i—ht‘rﬁﬁ%k‘yﬁ}%‘fﬂ{EH-*S{-{—'HJC:-Q-\H% being
e ﬂﬁfeweted--HHﬂ%}iﬂ#ﬂiﬂeé—iﬁﬂeeeféaﬁee—»v.fﬁ—h-—Seeti on-(ek

(G-}N&)’c\k’ﬁh{‘r{ﬂﬂdi(-lfg—*h o provistor of Seetion He)(2); and-in addition-te-the
provisions of Sections ) and- (b new(4) Construction of new Lac
stiuctures. speeitically Puildings and other Farm st ctures that disturb one
or tmore acres of tand musto biain authorization from. the ANR before

comieneing with and disturbunce o1 coustruction activites,

_(3) Lyisting Production Argas

Farm structures, with the exception of replacement structures built to
oceupy existing structural footprints, shall be constructed so that a
sminimum distance of 50 feet is maintained between the top of the bank of

adjoining surface waters and the farm structure.

(/) Such structures do not include those solely constructed for
irrigation, drainage, fencing, or livestock watering.

(e) Congtruetion ok B) Such structures do not include water
qga_li_lx_c%sa;}fg_litm_prgglig@é_\\;lﬁys_ihs:ﬁi_tqis_ihe best available

site on thii"c_iﬂlhiLSJ).E}lQYQ@J?)’JAG S eo:rc}ﬁ.azx,_ib_l'_ihglm_‘pg;&s_qf .
protecting ground water quality or *Surfacqygaya_rf(_mali_l);:

(C) Such structures do not include waste storage facilities if the

site is the best avaifable site on (e Farm, as approved by the

Secretary, for {he purposes of lzﬂectiilgfgggmd water quality of

surface wa.ter.guﬁ_iﬁx_&l_cllhtzm&q.siorﬂge_l'acili.t y is designed by a
licensed engineer.

(6) New Production Areas
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(A) Farm structures, exclud ing waste storage facilities, shall be
consiructed so that a minimum distance 0l 50 feet is Mmaintained
between the top of the bank of adjoining surface waleis and the

farm structure,

(i) Such structures do not include those solely construcied
for irrigation, drainage tencing, or livestock waterin
}:‘—-—_-J—ﬁ—_._ Tt BN -_.g_'i )

(ii) Such structures do not include water quality
conservation practices where {he site is the best available

e WD L U —at ot

site on.the farm, as approved by (he Secretary, for (he
putposes of protecling ground water quality or surface
water guality,

(B) The following setbacks shall apply {0 all new waste storape

facilities proposed on sites where no waste storage facility or
production area previously existed:

(1) 100 feet from the centerline of a public road;

(ii) 100 feet from any abufting property line;

(iii} 200 feet from the tap of the bank of any surface water;

and
(Straetures—iv) 200 fee {rom public or private water
supplies.

(b) Setbacks Approved by the Secretary

other reasonable setbacks for the specific farm structure being constructed, The

Secretary may authorize the siting of a waste storage facility within 200 fee ofa
surface walter or private water supply if the sife is the best available site on the
Faren For fhom et ol T e
farm for the purposes of protecting around water quality oy surface water quality

and the waste storage facility is designed by a licensed engineer to meet USDA
NRCS standards and s secifications or an e uivalent standard, It an equivalent

design standard is used. the design and construction shall be certified by the
g . . shand constiuction shalt be certified |

Secrelary, or a licensed professional engineer “operating within the scope of his or
her expertise, The Secretary may consider the following in rendering a decision
regarding alternative setbacks:
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(A1) unique existing physical conditions or exceptional topographical or
other physical constraints peculiar to the particular propetty {hat would
prevent development i accordance with this rule;

(B(2) because of such physical conditions or constraints, there is no
possibility that the property can be developed in conformity with the
provisions of this rule and that the approval of an alternative setback is
thercfore necessary to enable the reasonable operation of the farm;

(€3) the alternative setback, if approved by the Secretary, will not
substantalh J—e}r—{awmaﬂ%my—imr}a&fﬁg the approptitte-use-oF
developmentsite (hat is the best available on the farm for the purposes of

adjoinig-property; 1o b deteimentabto-public health:satetys
webfatesproteeting ground waler quality ov surface water guality: and-te
envirenmentaad

(04) the setback, if approved by the Secretary, .wiH represent the
minimum alternative setback necessaty to allow for reasonable operation
of the farm. ' ' '

and

&)}%@M&eﬁmm-p&bﬁe m—pﬂvak,—we-n&
Section 10. Custom Applicator Certification

(a) Custom applicators of manure O other agricultural wastes shall be certified by
the Secretary in order to operate within the State and shall comply with all
applicable requirements of the Required Agricultural Practices Rule, Medium
Farm Operations Rule and Permits, and Large Farm Operations Rule and Permits.

(b) Custom applicators shall demonstrate knowledge of Required Agricultural
Practices Rule standards, Medium Farm Operation Rule and Permit requirements,
Large Farm Operation Rule and Permit requirements, and the USDA NRCS
Nutrient Management Practice Code 590, including manure or other wastes
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application restrictions, buffer zones, setback requirements, and record
leeaamggggordk;E ping requirements.

(c) Custom applicators shall demonstrate competency in methods and techniques
used to minimize runoff from application sites, identification of weather or soil

conditions that may increase risk of field runoff, recordkeeping, and other
information deemed pertinent by the Secretary,

(d) Certified custom applicators shall train alf employees and seasonal workers in
methods or techniques to minimize runoff'to surface water, identification of
weather or soil conditions that may increase the risk of runoff, and the Required
Agricultural PractieePractices Rule, Medium Farm Operation Rule and Permit,
Large Farm Operation Rule and Permit standards and restrictions for the
application of manure or other agricultural wastes, Records of training shall be

maintained in a manner prescribed by the Secretary,

(¢) Certification shall be valid for five years from the date of issuance and shall be
renewable annually on a form and in a manaer prescribed by the Secretary,

(D) Certified custom applicators shall complete eight hours of training in each
five-year period of cettification. Completion of five-year training requirements
L Will serve as meeting the requirements for recertification,

(g) Certified custom applicators shall ma!eeﬂﬂ—appﬁeaﬁensreﬁmaﬂﬂreeﬂ;e{:her
agrietitinal wastes St tth-this-r +the-requirements of thefarm’s
Nutrient-Management-Plap. '

éh%@emﬁed—eﬂs%emﬂpﬁﬁea%efsﬁhai-bmaintam records of the amount of manure
or agricultural waste applied by farm and field for a period of five years and
provide th(_)se records to the Agency, upon reasonable request,

m&smeM}Lthc—f&gef%méﬁqitesi—%he—abiﬁa%e—pfeeeed—wi-éh%he%md
appliea{ienriﬁh&Seefc%ﬂLﬂm{,LFeqaﬁe—aﬂaﬁeat—ieﬁ-fesfrfieﬁeﬁ&

Section 11, Site--Specific On-Farm Conservation Practices

person to implement additional, site-specific, on-farm conservation practices designed to prevent _
agricultural pollutants from entering the waters of the State, When requiring implementation of a
conservation practice, the Secretary shall inform the person engaged in farming of the resources
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available to assist the person in implementing the conservation practices to comply with the
requirements of this rule.

Section 12. Severability Clause

If any provision of this rule, or the application thercof to any person or circumstance, is
held invalid, such determination shall not affect other provisions or applications of this rule
which can be given effect without the invalid provision or application, and to that end the
provisions of this rule are severable.

Section 13. Effective Dates

(a) Sections 1 — 6.04(c)), 0.05(a), and 6.05(c) — 13 of this regulation shall become
offective on [date of adoption]; and :

(b) Sections 6.04(d--6:05(a}: Jand 6.05(b) of this regulation shall become
effective on April 15, 2017.
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Appendix A: Process for obtaining variances-ﬂnéwe;eemp tiony

Farm Structures/IvIunicipai Setbacks: Variances

(@) A complete petition for an alternative setback shall include:

(1) the location of the parcel, and contact information where the applicant
can be reached for additional information or clarification;

(2) a detailed description of the farm operation and description of how the
applicant is engaged in Required Agricultural Practices as defined in
Section 3 of the RAPs;

(3) a statement of the reason why less restrictive setbacks are necessary
and why the setback is the lcast deviation possible to provide relief:

(4) a copy of the zoning ordinance governing the iract on which the
structure will be byilt outlining the setback requirements or a letter from
the municipality with the required setback information;

(5) the name and contact information for your town’s Zoning
Administrator or Town Clerk, including an affirmative statement that the
town has been notified of the intent to construct a Farm

Structure;

(6) a plan of the existing structure(s) and'proposed structure(s) showing
the distance to alt bropetty lines from the furthest projection of the -
structure, including overhangs. For property lines along highway rights-of-
way, measure the setback appropriately as outlined in the municipal
regulations;

(7) name(s) and address(es) of the affected adjoining property owner(s)
and a description of each adjoining land use;

(8) any letter(s) from adjoining landowners where applicable; and

(9) certification that the farm is in compliance with all Required
Agricultural Practices rules,

The Secretary bases his or hey decision on facts provided by the petitioner. Fajlure to
provide information to the Secretary could result in denial of request, ‘

(b) Public Notice and Issuance Requirements
:
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The Secretary will notify the municipality in writing by certified mail and copy
the affected adjoining property owner(s) of his or her intent to consider a
petition for an alternative setback. The notification shall include a description of
the proposed project, submitted plan, and shall be accompanied by information
that clearly states where additional information may be obtained. The Secretary
will request that the notice be posted in a public place in the municipal office.

Any comments resuiting from this posting or from the municipality must be
received in writing at the Agency by 4:30 p.m. on the seventh business day
following receipt of the notice.

(c) Standards

- The Secretary may grant a petition for an alternate setback or grant a petition for
an alternate setback with conditions, except as otherwise outlined in this rule or
statutorily required, when:

(1) there are unique existing physical conditions or exceptional
topographical or other physical constraints peculiar to the particular
property that would create a hardship for the farm operation;

(2) because of such physical conditions or constraints, there is no
possibility that the property can be developed in strict conformity with the
provisions of this rule and that the authorization of an alternative setback
is therefore necessary to enable the reasonable operation of the farm;

(3) the hardship has not been crea{ed by the applicant;

(4) the alternative setback, if authorized by the Secretary, will not
substantially or permanently impair the appropriate use or development of
adjoining property, nor be detrimental to the public health, safety, and
welfare; and

(5) the variance, if authorized by the Sccrétary, will represent the
minimum alternative that will afford relief and will represent the least

deviation possible from this rule.

* The Agency cannot approve alternate setbacks from State wetland regulations, nor approve
construction within Highway rights-of-way. ‘
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Roles of Other State Agencies: Information

Public Drinking Water Supplies and Wastewater Management: Nutrients, sediment,
organic matter, and microorganisms may also impact drinking water supplies derived from
surface waters. Farm operations should be*aware of the locations of surface drinking water
source intakes and appropriately manage agricultural activities to reduce potential negative
impacts. Information regarding public water supplies as well as information pertaining to
wastewater systems requirements may be obtained at (802) 828-1535.

Wetlands: Farm operations should be aware of existing rules pertaining to wetlands
under state and federal jurisdiction. The Natural Resources Conservation Service, U.S. Army
Corps of Engineers, and the Vermont Department of Environmental Conservation coordinate all
agriculture and wetland issues in Vermont. It is strongly suggested that landowners contact the
U.S. Army Corps of Engineers at (802) 872-2893 and the Vermont Department of
Environmental Conservation at (802) 828-1535 before initiating farm-related projects in or near
wetlands. | -

Construction of New Farm Structures: Construction of new farm structures,
specifically buildings and other farm-related structures, or other construction on the farm that
disturb one or more acres of land, must obtain authorization from the ANR before commencing
with land disturbance or construction activities, Approval will be issued by the ANR upon
receipt of a Notice of Intent (NOI) which certifies that adequate measures for the control of
erosion and sedimentation will be used during land disturbance and construction efforts. Persons
needing additional information about the Construction General Permit or NOL concerning one or
more acres of land disturbance are advised to contact the Watershed Management Division of the
Vermont Department of Environmental Conservation’s Environmental Assistance Hotline at 1-
800-974-9559, Authorization by the ANR is not needed for construction or land disturbance
related to cultivation, irrigation, drainage, and fencing,

Flood Hazard Area and River Corridor General Permit: An ANR General Permit for
activities exempt from municipal regulation in Flood Hazard Areas and River Corridors may be
required. The primary purpose for the General Permit is to fully implement the Vermont Flood
Hazard Area & River Corridor Rule (effective 03/01/2015) which requires the Agency to .
regulate activities exempt from municipal regulation in F lood Hazard Areas and River Corridors,
These activities include state-owned and operated institutions and facilities, required agricultural
and silvicultural practices, and power generating and transmission facilities regulated under 30
V.S.A. §§ 248 and 248a. More information can be obtained by calling (802) 828-1535.

Solid and Hazardous Waste Management: Farm operations are required to manage all
wastes generated on the farm consistent with all applicable solid waste rules and hazardous waste
rules. Information regarding the proper management, storage, and disposal of hazardous waste,
universal waste, used oil, and petroleum products can be obtained from the Vermont Waste
Management & Prevention Division by calling (802) 828-1138. Information regarding the
proper management, storage, and disposal of pesticidal waste and empty pesticide containers can
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be obtained from the Vermont Agency of Agriculture, Food and Markets by calling (802) 828-
2431. On-farm composting or anaerobic digestion of food residuals and food processing
residuals may require registration or permitting by the Vermont Waste Management &
Prevention Division. More information can be obtained by calling (802) 828-1138.

Wastewater Management and Residuals Management: Farm operations generating
wastewater indirect discharges or discharges to underground-injection wells are advised that
permits may be required from the Department of Environmental Conservation Watershed
Management Division or Groundwater Protection and Management Division, The management
of sewage, biosolids, and septage on a farm must be conducted consistent with the Vermont
Solid Waste Management Rules and any Solid Waste Management Facility Certification
authorizing these activities, Information regarding these requirements can be obtained by calling
(802) 828-1535.

Water Withdrawal and Irrvigation: Farm operations utilizing surface waters for
irrigation purposes are advised that water withdrawals above a de HiHHESIIRINIS Tate are
required to obtain a permit from the Department of Environmental Conservation consistent with’
the Procedure for Determining Acceptable Minimum Stream Flows. More information regarding
water withdrawals for irrigation purposes and permitting requirements can be obtained by calling
the Watershed Management Division at (802) 828-1535. ‘

Alteration of Streams: Stream alteration permits regulate activities that take place in or
along streams. The permit program is intended to prevent the creation of flood hazards, protect
against damage to aquatic life, and protect the rights of neighboring landowners. The types of
activities that are regulated include streambank stabilization, road improvements that encroach
on streams, bridge construction or repair, and utility crossings under streambeds. More
information regarding stream alteration and permitting requirements can be obtained by calling
the River Management Division at (802) 828-1535. '

Spill Prevention, Control, and Countermeasure (SPCC); EPA’s oil pollution
prevention regulation requires facilities that are subject to regulation to prepare and implement a
plan to prevent any discharge of oil into navigable waters or adjoining shorelines of the U.S. A
farm must prepare a SPCC Plan if it has an aggregate aboveground storage capacity of greater
than 1,320 gallons. Only containers of oil with a capacity of 55-gallons or greater are counted
toward this aggregate capacity threshold. The plan is referred to as a Spill Prevention, Control,
and Countermeasure (SPCC) plan. More information regarding SPCC and permitting
requirements can be obtained by calling the Environmental Assistance Office at 1(800) 974~
9559,
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RAP Response to Comments

Required Agricultural Practices Rules

General Comments

The Agency received many comments regarding the rule and its relationship to the Total
Maximum Daily Load (TMDL) for Lake Champlain, Clean Water Act requirements, and the
intent of the rule in general, These comments are summarized below,

Comiments:

= The RAPs will not meet the reasonable assurance standards of the TMDL.
= The RAPs are not consistent with the scenario tool in the TMDL

Response: _

The RAPs, as well as provisions of Act 64 of 2013, were developed in advance of the finalization
of the TMDL for Lake Champlain. In fact, it was the Agency’s efforts through stakeholder
workgroups that provided EPA with the practices chosen to be included in the scenario tool
modelling efforts as part of the TMDL Phase [ implementation plan. The goals of this plan were
developed with the agricultural community, State agencies, federal agencies and other service
providers, The same recommendations informed the development of Act 64 and requirements for
the revision of the RAPs, However, it is important to recognize that the RAPs apply to all areas
of the State, not just the Champlain watershed. The EPA generated TMDL, as a p]anniné and
modeling tool, was informed by recommendations from the Agency and not the other way
around. The goals of the TMDL are consistent with the Agency’s goals of substantially reducing
nutrient inputs to State waters. Recommendations of stakeholder groups formed the basis of the
Phase | implementation plan for agriculture, Act 64 requirements, and the revised rule. The
RAPs are rules developed from the requirements of Act 64 which was signed into law over a year
before the EPA TMDL was finalized. The Agency believes that the RAPs are consistent with the
requirements of Act 64 and consistent with commitments made as part of the TMDL Phase 1
implementation plan.

Comment:

The RAPs are inconsistent with State and federal law until:
1. Reach scale geomorphology conditions are included and addressed
2. Property owners assume the burden for verifying improved water quality
3. Sediment and phosphorous loading is fully addressed in RAPs

Response:



The RAPs are consistent with State law in that they are practices for farmers to prevent
agricultural pollutants from entering the groundwater and waters of the State as required by 6
V.8.A. § 4810. The enabling [aw does not require reach scale geomorphology conditions
considerations, Farms are required to comply with the rules. The Agency is requited to monitor
and ensure compliance with the rules. The Agency believes that through compliance and
technical assistance efforts water quality will improve. Sediment and phosphorous loading is
addressed in the RAPs through multiple requirements including, but not limited to, nutrient
management planning, erosion control requirements, limitations on manure application and
required practices in frequently flooded fands. '

Comiment;

The RAPs should incentivize, promote and encourage additional practices o promote water
quality.

Response:

RAPs represent a base level of farm management practices that will protect and improve water
quality. The authority of the Agency to allow that alternative practices can meet the goals of
reducing adverse impacts to water quality can be found in 6 V.S.A. §4810(11). Incentivizing
additional practices (Best Management Practices or BMPs) can also be found in associated
sections of 6 V.8.A, Chapter 215 such as § 4821 Assistance program created, § 4826 Cost
assistance for waste storage facilities, § 4827 Nutrient management planning; incentive grants, §
4828 Capital equipment assistance program, § 4900 Vermont seeding and filter strip program,
and § 4951 Farm agronomic practices program, The Agency agrees that incentivizing practices
that go beyond the rule is an important part of any effort to reduce non-point source pollution but
does not believe that the Required Agricultural Practices Rules are the appropriate place for these .
programs. RAPs are but one part of a larger water quality program managed by the Agency that
includes Best Management Practices incentives.

Comment:

RAPs do not adequately protect municipal ditch systems from agricultural pollutants for which
the municipality becomes responsible. The RAPs do not have adequate mechanisins to prevent,
as & much as possible, the direct and indirect channeling of pollutants into areas of municipal
Jurisdiction.

Response:

RAPs are land management practices meant to assure that favms eliminate adverse impacts to

water quality. With regards to land and farmstead manageiment practices the Agency believes
that the RAPs do provide adequate mechanisms fo eliminate adverse impacts to water quality.
Municipal authority refated to drainage and rights of way exists is 19 V.S.A. § 1111 and is not
subject to the Secretary’s authority.



Comment:

The Agency should provide its analysis of phosphorous reductions achicved by RAP
implementation. '

Respounse:

Phosphorous reductions resulting from the implementation of RAPs have been modelied through
the TMD, for Lake Champlain and the associated scenario tool. RAPs as modeled will provide
the phosphorus reductions required when fully implemented. It is important to note that the
RAPs also apply to all farms in Vermont. No modelling has been done statewide. It should be
noted that in large areas of the state phosphorus may not be the nutrient of concern thus requiring
different modelling and monitoring efforts. ' .

Comment:
Will RAPs be effective, achievablé,' affordable, and measurable?

Response:

Measuring change over time wilt be accomplished, in part, with continuing in-streain monitoring
throughout the State, monitoring compliance via inspection, and tracking implementation over ’
time. The Agency believes that full implementation of the RAPs by all farms will result in
measurable reductions of farm generated nutrients to waters of the State.

The Agency, with support from NRCS, is coordinating development of a multi-Agency and
multi-partner database to tract planning and implementation of BMPs on the ground in Vermont.
In addition, per Act 64, State Agencies are partnering to track technical assistance, BMP
implementation, and outreach around the implementation of Act 64 of 2015.

The Agency has considered in depth the expected cost for all farms and has determined—as
described in Economic Impact Statement—that while therc are some costs associated with these
new Rules, these costs should be manageable. '

Comments:

s The RAPs should be limited to the authorizing language in Act 64 in that the rules shall
be practical and cost effective to implement.

s There is not sufficient justification that the environmental benefit of the RAPs justifies
the economic burden.

Response:



The Agency believes that the effectiveness of land fnanagement practices required by the RAPs
(buffers, nutrient management planning, cover CIops, manure managerment, etc.) to reduce
sediment and nutrient losses from cropland and farmsteads is generally recognized, Significant
tlexibility is provided throughout the RAPs to allow a farm to meet water quality standards
through alternative methods and practices as approved by the Secretary. The Agency refers
commenters to the Economic Impact Statement provided with the draft rule that provides cost

~ impact information. ’

Comment:

Include farmer’s rights in the RAPs with clearly defined parameters on the Ag Agency’s visits to
a farmer, timeline for information to be provided to the facmer and time tables for improvements
required on the farm.,

Response:

In general, the Agency has the authority to visit farms'during normal business hours as part of its
generat authority to “conduct routine inspections and investigate suspected violations of any law
administered by the Secretary;” (6 V.S.A. Ch. 1 § 1(3)). The Agency has developed policies and
procedures regarding communication with farms prior to inspection, information provided as part
of the inspection and follow-up reporting. Time tables for improvements on the farm are variable
and managed on a case-by-case basis. Typically, procedures and policies are not included as part
of arule as it would not allow these policies and procedures to evolve as needed over time. The
Agency does not believe it is appropriate to include these items in the RAPs,

Comment:

There should be a standard for response from the Agency regarding the vatious areas of the rule
where variances may be obtained such as cover cropping dates, manure spreading exemptions,
ete. '

Response:

The Agency strives to respond to all requests on a timely basis, However,_the response time is
often dictated by the quality of information received by the entity requesting the variance. The
Agency does not believe that placing inflexible standards of response in the rule would serve the
variance process or the agricultural community well. The Agency intends to develop guidance
documents for those requesting variances to the rule that will aid in the process,

Comment:




The Agency should include a plan on how to separate the enforcement division from the
promotion/educatien division which was the intent of the Agency and overlooked as part of Act
64.

Response:
Educational, compliance, technical assistance, and enforcement efforts are managed as a

coordinated group of programs within the Agricultural Resources Management Division at the
Agency of Agriculture. It is the Agency’s belief that this structure allows for the most efficient .
use of limited resources while providing the greatest opportunity to resolve water quality issues

on farms. The Division does not engage in development or promotional efforts.

Comment:

Annual Certified Small Farm permit fee will be an uhdué burden.

_ Response: _
“There is no fee being proposed with this rule. The Agency will be required to provide a report to
the Legislature regarding fees for certified small farms as part of the 2017 legislative session. '

Comment:

Comment suggested there should be language within the rule discussing monitoring (soi! and
water samples), management, and storage of pesticides in all relevant sections of this document.

Response:

6 V.S.A. Chapter 87 is the relevant section of Vermont Statute which provides for the authority
and pl‘pgramming to manage pesticides on farms. The Vermont Regulations for the Control of
Pesticides and associated programs have been in place since the late 1970s and appropriately
regulate pesticide use on farms. The RAPs are not the velevant rule with which to address those
management needs or requiremnents.

Section 1_General

Comment:

The Agency received comments regarding the general information section of the rule including
the infroduction, purpose, and authority, Cominents suggested improving language to clarify the
purpose of the rules, adding information regarding practices that will improve water quality over
the long term as well as promote the important efforts to be made by the Agricultwral community
in the future.



Response:

The Agency has considered the comments provided and has made changes to the rule in response,
In order to provide further clarity in Section 1 the Agency has re-titled and reartanged the
introduction, putpose, and authority sections, The language found in the newly titled Enabling

Comment:

Comments were also received stating that there should not be language regarding a presumption
of no discharge when farms are in compliance with the rules,

Response;

1.1 Introduction

Conmment:

The rules as written primarily require, and largely fail to encourage or proinote, additional .
practices that could substantially improve water quality outcomes,

Response:

V.S.A. §4810

RAPs represent a base feve] of farm management i order to protect water: quality. The authority
of the Agency to determine that alternative practices can meet the goals of reducing adverse
impacts to water quality can be found in ¢ V.S.A. §4810(11). Incentivizing additional practices

rule is an important bart of any effort to reduce hon-point source pollution byt does not believe
that the Required Agricultural Practices Rules are the appropriate place for these programs,



Comment:

AAFM should add some positive words to the introduction that explain, “Why are we doing
this?” Maybe something along the lines of what the logging AMPs offer at the beginning of their
rules:

Response:

. The Agency has considered the comments provided and has made changes to the rule in response.
Tn order to provide further clarity in Section 1 the Agency has re-titled and rearranged the
introduction, purpose, and authority sections. The language found in the newly titled Enabling
Legislation section is language directly from 6 V.S.A. § 4810. Rather than modify existing
statutory language the Agency has provided a preamble to the rule that further clarifies the rules
purpose, vision, and goals. '

1.2 Purpose

Comment:

“This might be the appropriate section fo state that enforcement is not the first step in enforcing
these rules. [n any event, the text of the rule does not say these rules will help our waters
anywhere and should.

Response: -

The Agency has considered the comments provided and has made changes to the rule in response.
In order to provide further clarity in Section 1 the Agency has re-titled and rearranged the
introduction, purpose and authority sections. The language found in the newly titled Enabling
Legislation section is language directly from 6 V.S.A. § 4810. Rather than modify existing
statutory language the Agency has provided a preamble to the rule that further clarifies the rules
purpose, vision, and goals.

Comment:

Terms "control and reduce" are used; terms elsewhere are much more rigid (¢.g. Section 6 uses
"prevent” and "Farms shall not create any discharge"). Change language fo clarify.

Response:
Language used in Section 1.2 of the Rule comes directly from statute: 6 V.S.A. §§ 4810 and

4810a.

1,3 Authority

Comment:



The proposed rule should tepeal the overarching authority given to the Secretary throughout the
rule.

Response:
The Authorities of the Secretary within the rule are provided by the Legislature and cannot be
repealed by an administrative rule,

1.4 Enforcement
No comments received,

1.5 Further consideraﬁons under the RAPs

Comment:

Comments received suggested that Section 1.5 be re-written to require review of the rule as
opposed to current language that states the Secretary “may also evaluate the current status of the
effectiveness of the Required Agricultural Practices, The comment also suggested that 2 years
may be too soon and that further review should be required in 5 years.

Response:

The inclusion of the cited language in Section 1.5 was meant to clarify that amendments made in
2018 may not be limited to tile drain considerations but that other amendments could be made to
the rule if deemed necessary. This language was not meant to provide a rule review mechanism

Section 2 Definition general

Comment:

Cominents suggested that the term “Residue Management” Should be defined and added to the
Rule. '

Response:;

The Agency does not believe the inclusion of this term in the RAP Rule is necessary, as the term
was not used in Section 6.3(c) as suggested by the comment. :

Comment:
Add a definition of “Tile Outlet”

Response:




Thank you for your comment. The Agency has taken your comment into consideration, Please
see the final proposed rule that has been submitted to LCAR for {he most up-to-date version of
the rule. The Agency believes the term “Tile Outlet” is generally understood.

Comment:

Comments received suggested that the term “Agricultural Pollutants” should be explicitly defined -
in the RAP Rule.

Response: :

«Agricultural Pollutants” is a term that s used throughout Vermont Statutes without an explicit
definition. The term Agricultural Pollutants is used undefined in the enabling {egislation, found
in 6 V.S.A. § 4810, and is generally used to refer fo wasies as that term is defined in the Rule that
way be generated by a garm. It is a generally understood and yecognized term in Vermont law;
the Rule serves to further clarify the intent of the term as it is used throughout the document.
“Agricultural Pollutants” appears five times in the RAP rule and three of those times it is used in
the enabling legislation taken directly from Vermont Law.

2.01 Agenc
No comments veceived.

2.02 Aegricultural Product
No comments received.

2.03 Annual Cropland

Comment:

Comment received focused on the provision of the “Annual Cropland” definition which expressly
exempts vegetable and small grain acreage from requirements specific to Annual Cropland--
including expanded winter Frequently Flooded Field manure spreading ban as well as cover crop
establishment requirements. No one type of crop should be exempt from the requirements
associated with Annual Cropland--it is not “All-In”. - '

Response:

Further subcategorization was established in the ond Draft RAPs betweeil cropland and annual
cropland to reflect comments regarding further need for refinement of the threshold for Small
Farm Certification set in the first draft of the RAPs. Tt is important fo note an jmportant change {0
the definition of < Annual Cropland’ which now includes annual row crops not grown for human
consumption. This distinction allows for the refinement of the threshold for ‘Small Farm
Certification’ for farms whose primary enterprise is not livestock to reflect the intent of Act 64



that crop farms of a ceitain size, to be determined by the Secretary, be included in the Small Farm
Certification program.

Additional clarity was needed and provided for the definition of ‘Annual Cropland® as to what -
crop types would specificaily trigger inclusion in the “‘Annual Cropland’ definition and
subcategory, which is used as a threshold criteria for Small Farm Certification as well as a
threshold for a number of provisions for land Mmanagement including cover cropping floodplains
and manure spreading restrictions on floodplains. '

The Agency believes the 30-acre threshold for apnual cropland for certification is the appropriate
threshold

Certification or a MFO oy IFO permit program represents 74,241 of the 80,231 acres of corn
grown for silage in Vermont at the time of the 2012 USDA NASS Ag Census.

With 789 vegetable operations in Vermont, according to the 2012 USDA NASS Ag Census, the
3,699 vegetables acres those farms manage Tepresents less than 1% of total harvested cropland in
Vermont. To maintain parity between vegetable operations and annual cropland operations, the




of the vegetable operations in the state below the 50-acre threshold for Small Farm Certification

are already implementing enhanced soil management techniques, such as mandatory crop rotation

which are required by the Organic federal inspection and certification program. These Organic
certification requirements exceed, in some places, the requirements in the RAPs, and as such the

. Agency feels a number of vegetable operations below the 50-acre threshold for certification are
already exceeding many of the standards set in the RAP Proposed Rule making a lower Small
Farm Cextification threshold redundant.

For these reasons, VAAFM believes that a 50-acre threshold for vegetables for Smal} Farm
Certification--as well as its exclusion from Annual Cropland 1'equi1'ements—-sufﬁciently addresses
the appropriate scale of farmn which would be required to enter into the Small Farm Certification
program and meets the Act 64 mandate for the prioritization of effort and resources in
implementing the Small Farm Certification Program.

Standards for Annual Cropland has changed as applied in the final proposed rule in response to
comments received. Vegetable and Small Grain cropland are now subject to § 6.05(f) [100°
vegetated buffer on 10% or greater stoped land]. Small Grain cropland will now be required to
follow § 6.05(c) [no manure application on frequently flooded fields aiter October 16% or before
April 14",

2.04 ANR
o No comments received.

2.05 Buffer Zone
Comment:

Comments received suggested that the definition for Buffer Zone was uncleat and required
additional clarification.

Response:

The Agency agrees that the definition used in the RAP Proposed Rule was unclear, and has
further refined the definition for clarity.

2.06_Certified Small Farm

Comment:

Comment received expressed that the definition of Certified Small Farm was unclear.

Response: ,
The Agency has revised the definition for clarity.

ir



2.07 Compost

Comment:

Comment received Suggested that the definition for Compost used in the RAP Proposed rule
would be best replaceq by the definition for Compost utilized in the USDA National Organic
Program,

Response:

The definition of ‘Compost’ utilized in the RAP Final Proposed Rulé comes directly from
Vermont Law: 10 V.S.A. § 6602(25). '

2.68 Cover Crop

Comment;

Comment received suggested that cover cropping could apply to ali cropland--including
vegetables and smalj grains—-not just annual cropland,

Response:
The Agency agrees with this comment and has made applicable changes in the definition of

!
Cover Crop®. It was not the Agency’s intent to define cover crops in relation to the land they are

in this way.

Response;

Cover Crops P}'oﬁmb!y, Sustainable Agriculture Research and Education, University of Maryland
Press, 2015 p.10) -
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' '2.09 Crop and Cropland
Comment:

Comment received suggested that the definition of ‘Crop’ and ‘Cropland’ was unclear and

required further clarification.

Response:
The Agency has rewritten this definition, incorporating the comment received, 50 that the

language is more clear.

2.10 Custom Applicator
No comments received. ‘

9.11 Discharge
Comment:

Comment received requested clarification as to the definition of an “injection well” as ufilized in
the RAP Rule.

Response:
“Injection well” is defined in statute under 10 V.S.A. § 1251(14)

(14)"Injection well” means any opening in the ground used as a means of discharging
waste excepl for a dry hole not exceeding seven feet in depth which is constructed as, and

used solely for the disposal of domestic wastes.

Comment:
This definition is the only place in the document where nemission” is used. Strike "emission.”

Response: | '
The definition for “discharge” comes directly from statute: 10 V.S.A. § 1251,

2.12 Ditch

Comment:

i3



Comments received suggested that the definition of ‘Diteh’ is unclear, or required additional
clarification to accurately identify such features on the farm landscape,

Response:

Rules accurately identifies those features on the landscape that are ‘ditches’, Suggestions to
incorporate NRCS practice standard definitions for a “‘Surface Drain, Field Ditch’ would not

exempt ditches at the end of a field, or those ditches within a municipal or state road or right of
way. ‘Ditches’ at the edge of farm field are intended to be included in the ‘ditch’ definition and
further would require the minimum of a 10” vegetated buffer.

Further, the Agency seeks to bring clarity to the point that regardless of the intent of a ditch when
constructed, all ditches will require a 10° vegetated buffor and a manure spreading setback, If
waste or agricultural wastes are applied directly to these channels, such an application of materia]
could constitute a discharge and be subject to regulatory action. '

A

2.13 Farm -

Comment;
Comment received suggested that the definition of “farin” is inconsistent with Act 64.

Response:

a concept that the Required Agricultural Practices apply to “farms” and as such has endeavored to
define “farm” for the purposes of the rule. The Agency does not believe, and the law does not

The Agency also contends that its effort to define a farm, for the purposes of the rule, is entirely
consistent with the existing standards relative to “farm structures”. By establishing a threshold
that mirrors that of “farm structures” definitions the Agency has attempted to provide clarity and
consistency as to what a farm is for the purposes of Act 64 and what activities associated with a
farm are being managed by the rule, See Section 2.14,

Language regarding the applicability of the certification requirements in Section 4 was further

clarified by Act 105 in 2016 with the following revision to 6 V.S.A. § 4871(b):

Required Small Farm Certification. Beginning on July 1, 2017, o person who owns or

operates a small Jarm, as designated by the Secretary consistent with subdivision
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4810a(a)(1) of this title, shall. on a form provided by the Secretary, certify compliance
with the required agricultural practices. '

The Agency belicves that the clear language in § 4871(b) as revised in the 2016 session provides
the Secretary with the authority to designate those small farms that would be required to certify
compliance with the rule. Tt is presumed when interpreting a statute that when the Legislature
used the term “small farm” as well as the term “farm” in the same statute (§4871) the Legislature
used those distinct terms advisedly and intended to create two classes of agricultural operations.

The Agency also believes that the approach taken in the rules is consistent with the Legislature’s
intent that the Agency should prioritize its efforts related to water quality based ont the identified
water quality issues posed by 2 farm. In addition, the Legislature provided the authority to the
Secretary to require any farm to be certified based on the threat that the farm may pose to water

quality.

914 Farm Structure

Comment:

Exclude dwelling for human habitation; however cutrent use law, habitationé are mentioned as
farm structure, Definitions should remain the same between all the laws. Important to add
permanent before farm structure, there are a fot of things out there in the land, pastured poultry,
little hoop houses, non-permanent structures people are pulling, high runnels, and under Vermont
tax codes, there is language about structures that are not considered taxable; has to do with
concrete structures, how it was used before. '

Response:
Farm Structure is used as defined in Statute: 24 V.8.A. §3314(1)

(1)For purposes of this section, “farmt sructure” means a building, enclosure, or fence
for housing livestock, raising horticultural or agronomic plants, or carrying ot other
practices associated with accepted agricultural or farming practices, including a silo, as
“farming" is defined in 10 V.S.A. § 6001(22), but excludes a dwelling for human

habitation.

2.15 Farming
Comment:

Different definitions are ased in Sections 6.05 (b) and (c) and 6.00 (b)(9) references USDA Soil
Flooding Frequency Class soil types. Section 9 (a) references a Flood Hazard Area and River
Corridor permit. Review for consistency within the RAPs.

15



Response: _ :
The Agency has reviewed terminology throughout the rule for consistency and has made
revisions where appropriate to ensure consist use of language.

2,16 Fertilizer

Comment:

Comment received oxpressed confusion on the term ‘vegetable manure’ and requesied
clarification as to what constitutes ‘vegetable manure’

Response; :
The term ‘vegetable manure® is utilized in Statute: 6 V.S.A. Chapter 28 § 363(5)

*Vegetable manure’ is a teference to semi-composted or composted plant material fertilizers,

2.17 Flood Hazard Area
No comments received,

2.18 Floodplain

Comment:

5

Different definitions are used in Sections 6.05 (b) and (c) and 6.06 (b)(9) references USDA Soj]
Flooding Frequency Class soil types. Section 9 (a) references a Flood Hazard Area and River
Corridor permit. Review for consistency within the RAPs.

Response: :
The Agency has reviewed terminology throughout the rule for consistency and has made
revisions where appropriate to ensure consistency,

2.19 Floodway

Comment:

- Different definitions are used in Sections 6.05 (b) and (¢) and 6.06 (b)(9) references USDA Soil
Flooding Frequency Class soit types. Section 9 (a) references a F lood Hazard Area and River
Corridor permit, Review for consistency within the RAPs, i

Response:
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The Agency has reviewed terminology throughout the rule for cons
revisions where appropriate to ensure consistency.

2,20 Food Processing Residuél
No comments received.

221 Groundwater
No comments yeceived.

2.23 Groundwater Quality Standards

No comments received.

2.23 Livestock

Ak AIDF T m——

No comments received.

2.24 Manure

MmN o —

No comments received.

2,25 Nonpoint Source Pollution
No comments received.

2,26 Person
No comments received.

2,27 Pesticide

ek =

No comments received.

2,28 Principally Produced

Comment:

Comment received suggested the definiti

confusing.

Response:

The Agency agrees and has revised the definition to bring clari

229 Production Area
No comments received.

2.30 River Corridor

istency and has made

on of ‘Principally Produced’ was unnecessarily

ty to the Rule.
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Comment:
Comment received suggested that the definition of ‘River Corridor® is unclear,

Response:
The definition of ‘River Cortidor’ is taken directly from Statute: I0VSA.§ 752(11)

2.31 Secretmx

No commengs received,

2.32 Surface Water or Waters

Comment:

Comment received questioned whether “manure lagoons’ would be included in the definition,

Response:
The Agency does not intend to include ‘manure lagoons’ in the definition. “Manure lagoons” are
Waste Storage Facilities as defined in Scction 2.37 of this Rule.

2.33 Top of B_ank
No comments received,

2.34 Vegetable Production
No comments received,

2,35 Waste or Agricultural Waste
Comment:
Comment received suggested that the definition of ‘Waste’ or ‘Agricultural Waste’ in the

Proposed Rule was overly broad or pejorative towards manure and compost which are utilized by
farmers as a nutrient source to nourish crops and bujld organic matter in the sojl,

Response:
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The definition of ‘yaste® or ‘Agricultural Wastes’ since the 2nd draft of the RAPs was taken
directly from statute. The definition can be found in 6 V.S.A. § 4802(7). '

Comment:
Thermal pollution should be stricken, RO water coming from maple syrup production, is too

broad and leaves too much for jnterpretation.

Responset
“Waste” or “agricultural waste” is defined in Statute: 6 V.S.A. § 4802(7).

2.36 Waste Management System
No comments received.

2.37 Waste Storage Facility
No comments received.

2,38 Waters of the State

Comment:
Phrase "surface water and groundwater as applied" should be consistent with Section 2.32.

Response:
Definition of waters of the State applies to all waters under the jurisdiction of the Agency through
this Rule. definition of sutface water applies only to surface water for the purposes of this Rule.

.39 Water Supply

Comment: _
Comment received suggested that the definitions of public and private water supplies should be
added to the definition of “Water Supply’ in the RAP Rule.

Response:

The definition of “Water Supply” is intended to include any drinking water source, whether public
or private—-understanding that public water supplies are regulated by the Seoretary of Natural

" Resources under 10 V.S.A. Chapter 50.

Section 3. Required Agricultural Practices Activities and Applicability &
Section 4. Small Farm Certification and Training Requirements
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Comment:

oy

All farming activities must comply with the RAPs regardless of the size of the
operation 7 '

All persons engaged in farming be required to comply with the rule

The required agricultural practices apply to all farns

Thresholds should be clear and unambiguous

A mechanism should be provided whereby the Agency of Natural Resources can
require a farm to be designated a small farm requiring certification,

YV v vy

The Agency received humerous comments regarding the threshold criteria in Section 3 that would
define those farms that would be subject to the rule as well as the definition of “certified small
farm” in Section 4 of the rule. Section 4 defines those farms that would be required to meet the

operation, must follow the ruje in order to protect water quality. Commenters also suggested that
all small farms, as defined in Act 64, are subject to the certification requirements,

Response:

The Agency has Spent considerable time i considering, developing, and revising the regulatory
model found in the rule. The Agency believes the threshold criteria in Section 3 and the
definition of “Certified Small Farm” in Section 4 are part of a regulatory model that is consistent

Although 6 V.S.A. § 4810 states that the “Required Agricultural Practices shall be management
standards to be followed by all persons engaged in farming” the Legislature further directed the
Agency fo amend the Required Agricultural Practices and, in so doing, to “specify” those farms
that are required to, comply with the small farm certification requirements and to also “specify”
those farms that are subject to the Requited Agricultural Practices Rules but that do not need to
comply with the small farm certification requirements, The legislature’s dircctive is found in §
4810(a):; ' '

({) Specify those Jarms that:
(4) are required to comply with the small Jarm certification requirements undey
section 4871 of this tifle due (o the potential impact of the farm or type of farm on

water quality as a resylf of livestock ménaged on the farm, agricultural inputs
used by the farm, oy tillage practices on the Jarm; and
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(B) shall be subject 10 the required agricultural practices, but shall not be
. required to comply with small farm certification requirentents wnider section 4871
of this title.

The Agency believes that a logical conclusion resulting from the Legislature’s directive to the
Agency to determine those farms that are required 0 certify and those farms that are not required
to certify but are required to comply with the rule is that there are other operations that involve
the growing of crops of raising of livestock that may not be required to comply as they may not
be a farm for the purposes of Act 64. :

The Agency notes that there are frequent references within Act 64 to “farm” without a~
corresponding definition. The Agency believes that the language contained in Act 64 establishes
a concept that the Requived Agricultural Practices apply to “farms” and as such has endeavored {o
define “farm” for the purposes of the rule. The Agency does not believe, and the law does not
specify, that all activities associated with plant or aniinal husbandry on ainy given property define
those properties as a farm, To assume otherwise leads to the itlogical conclusion that the Agency
should be actively regulating backyard gardening and backyard {ivestock husbandry as farming.

The Agency also contends that its effort to define a farm, for the purposes of the rule, is entirely
consistent with the existing standards relative to “farm structures”. By establishing a threshold
that mirrors that of “farm structures” definitions the Agency has attempted to provide clarity and
consistency as to what a farm is for the purposes of Act 64 and what activities associated with a
garm are being managed by the rule. See Section 2.14 for definition of a Farm Structure.

Language regarding the applicability of the certification yequirements in Section 4 was further
clarified by Act 105 in 2016 with the following revision to § 4871(b):

Required Small Farni Certification. Beginning on July 1, 2017, a person who owhs or

operates d small farm, as designated by the Secretary consistent with subdivision
fiance

4810a(a)(1) of this title, shall, on a form provided by the Secretary, certify comp
with the required agricultural pracfices.

The Agency believes that the clear language in § 4871(b) as revised in the 2016 session provides
the Secretary with the authority to designate those small farms that would be required to cerfify
compliance with the rule. It is presumed when interpreting a statute that when the Legislature
used the term “small farm” as well as the terim “farm” in the same statute (§ 4871) the Legislature
used those distinct terms adyisedly and intended to create two classes of agricultural operations.

The Agency also believes that the approach taken in the rules is consistent with the Legislature’s
intent that the Agency should prioritize its efforts related to water quality based on the identified
water quality issues posed by a farm. In addition, the Legislature provided the authority to the
Seeretary to require any farm to be certified based on the threat that the farm may pose to water

quality.
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2) Should there be any operation impacting water quality that is below the RAP threshold
and in a municipality that has no ordinance that could regulate the activity the Agency
retains the authority to require compliance with the RAPs,

of Agriculture share cooperative toles in the management of non-point souyrce pollution
and as such are in regular communication regarding enforcement and compliance
activities. For clarity it should be noted that all decisions of the Secretary as part of 3
hearing process are subject to appeal,

3) Agency experience over many years of responding to complainis regarding operations of

4} Municipalifies currently have the authority to regulate structures associated with these
very small backyard Operations, Municipalities have had the authority since the
inception of the AAP rules in 1995 to regulate non-farm structures, It is therefore
sensible that municipalities also have the opportunity to masage the activities associated
with those non-farm structures. '

5) The certification thresholds alone, as proposed, will apply to over 76% of the livestock in
Vermont (including 94% of the State’s dairy cows), 93% of the silage corn acreage and
68% of the vegetable Crop acreage in Vermont, The applicability threshoid is estimated
to apply to over 7,000 farms in Vermont as well. The Agency believes that those
operations not covered by the rule will represent a minimal impact to water quality.

Section 3. Required Agricultural Practices Activities and Applicability

31

Commment:
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Comments were also ceceived stating that there should not be language regarding a presumption
of no discharge when farms are in compliance with the rules.

Response!
The language pertaining to the presumption of no discharge is statutory language (6 V.S.A. §

4810(b))

Comment:

" Comment received suggested that the activities of establishing and maintaining a vegetated buffer

and riparian buffer zones are agricultural practices to be governed by the Rule.

Response:

. The Agency has incorporated this suggestion into this section of the Rule.

Comment:

Comment received suggested that the activity of protecting crops is related to the use of

- pesticides and should be explicitly stated in the Rule.

Response: .

6 V.S.A. Chapter 87 Is the relevant section of Vermont Statute which provides for the authority
and programming to manage pesticides on farms. The Vermont Regulations for the Control of
Pesticides and associated programs have been in place since the late 1970s and appropriately
regulate pesticide use on farms. The RAPs are not the relevant rule with which to address those
management needs or requirements.

Section 4. Small Farm Certification and Training Reguirements

Comment:

Comments recéived suggestéd concern about the economic viability of small farm operations and
the increasing set of performance standards proposed in the RAP Rule. cominent also suggested
that the RAPs should be timited to the authorizing language in Act 64, and shall be practical and
cost offective to implement. Also, it was suggested that there is no justification for the economic

purden.

Response:
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The Agency believes ihat the effectiveness of land Inanagement practices as required by the
RAPs (buffers, nutrient management planning, cover Crops, manure management efe.) that reduce

Comment;

Comments received suggested that the Seven-year inspection cycle was ot frequent enough and
that the time between inspections should be reduced.

Response;

Based on an assessment of Agency resources and the estimated number of Certified Small Farms
that are expected to enroll in the certification program, the Agency believes it will be able to
inspect farms on a seven-year cycle. If additional resources are allocated to the Agency, this
inspection cycle could be reduced,

Comment:
Comment received raised questions as to how the certification thresholds between different
animal classes were determined and an apparent inconsistency between the species and numbers

of animals it would require to reach the Smal| Farm Certification threshold,

Response:
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operations below these certification thresholds must still comply with the RAPs, though they will
not be required to self-certify. '

The EPA considered the following when setting thresholds for the CAFO program of which the
gmall Farm Certification thresholds are derived:

a. Animal type
b. Treatability of wastes

¢.” Location and climate

d. Size and age of facilities and equipment

e. Raw materials used

£, Product produced

g. Production process employed

f. Product or waste impact of any group or subgroup
i, Characteristics of waste produced

j. Cost to waste treatment systems’

N
No commentis received.

Comment:

Comment was received specific to the certification reporting requirement found in Section 4.3(c)
requiring that changes in ownership be reported within 30 days shoutd apply to the “parcel’ as
required by Act 64.

- Response:

Act 64 requires the reporting of the change of ownership of the “small farm” and not the parcel.
See § 4871(D).

Comment:

Comment received indicated that the RAPs should specify that the requirements for the annual
certification form will be subject to public notice and comment.

Response:

When the form is developed by policy, it will be made available to the public and farmers for
comment prior to finalization. Bnumerating these requirements does pot fit in the RAP Rule itself
and will rather be followed up on through Small Farm Certification program development and the
setting of policy.
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Section 5. Agricultnral Water Quality Training

Comment:

Comment received suggested that Farm Operator Training should occur on an annual or semi-
anmual basis. . '

Response: .

The Agency feels the four hours of training in a five-year period is an appropriate requirement as
the training aspects of the new Rule are phased in, Though four hours is the baseline requirement,
it is anticipated that there will be numerous opportunities for training in a variety of venues--both ‘
in a classroom or field setting, as well as online--as the training program is phased in.

Section 6. Required Agricultural Practices; Conditions, Restrictions, and Operating Standards

6.01 Discharges

Comment:

6.01(a) Please clarify if a subéurface agricultural tile drain is considered a pipe that would require
a permit from the Secretary of Natural Resources,

Response: ‘
Generally speaking, it is the Agency’s understanding that tile drain systems are not required to be
permitted,

Comment:

“Any discharge” seems to be an impossible (or very improbable) limit given the definition of
"Agricultural Waste" (2.35). Are there specific discharge standards?

Response:

The term ‘discharge’ is faken directly from statute 10 V.S.A §125Tand 6 V.S.A, § 4810(b).
Intent of 6.01(a) is to clearly state that discharges to waters of the state are prohibited without a
permit issued by the Secretaty of the Agency of Natural Reésources or unless otherwise exempted
from permitting requirements. This has been the original standard since the original AAP Rules
in 1995, :

Commeni:
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6.01(b) Include “pesticide storage areas” as part of the list of systems which are required fo utilize
management strategies {0 prevent discharges of agricultural wastes.

Response: :

-6 V.S.A. Chapter 87 is the yelovant section of Vermont Statute which provides for the authority
and programming to manage pesticides on farms. The Vermont Regulations for the Confrol of
Pesticides and associated programs have been in place since the late 1970s and appropriately
regulate pesticide use on farms. The RAPs are not the relevant rule with which to address those

. management needs or requirements.

Comment:

6.01(b) Please reconsider section B to eliminate “shall” and replace with “are required to”.

Response:
The Agency believes that the Rule as written--utilizing the word ¢shall’--not only has the same
meaning as ‘are required to’, but the use of the word ‘shall’ follows normative drafting language.

Comment:

The term "prevent" needs clarification; this appearé to be an arbitrary standard that can be
interpreted differently depending on the inspector.

Response:
The Agency believes this standard is clear and it is consistent with the previous agricultural water

quality standard which has been effective since 2006.

MFOs and LFOs are required via their permits fo prevent discharges to waters of the state and
have been since the inception of those programs. It is the agency’s belief that the term prevent, as
it has been used for many years, is consistent with Act 64°s focus of water quality protection.

4

6.02 Storage of Agricultural Wastes and Ag_ricultural Inputs

Comment:

Comment suggested that the commentator would iike fo see sonwthing'inoluded in the Rule about
reducing waste from barnyards. : :

Response:
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The RAPs provide adequate water quality protection for barnyard management per section
6.01(b)

"Production areas, barn yards, animal holding or feediot areas, manure storage areas,
and feed storage areqs shail utilize runoff and leachate collections systems, diversion, oy
other management Strategies in order 1o prevent the discharge of agricultural wastes to
surface water oy groundivater, " [Emphasis added]

~ Comiment:

6.02(e) Confment received expressed support for the 200° fiom top of bank of surface water
setback, and the 100’ setback from a ditch for field stacking of mamure

Résponse: ,
Thank you for your comment. These standards are found in statute; 6 V.S.A. § 4810a(a)(2)(B)

Comment:

plains

Response: : A

The standard established in Act 64 § 4810a(é)(2)(A)(ii) prohibits manure stacking on lands in the
floodway or otherwise subject to annual flooding. The Rule has established the same standard,

Stacking of manwre in the floodway is prohibited in the RAPs,

Further, setbacks of 200" from surface water are also required of manure stacks,

Comment:
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6.02(e) Current law is 100 feet and this should be kept. It is unclear as to the water quality basis
for changing this law to 200 feet. :

Response:
The standard for manure stacking setbacks comes from statuie: §48 10a(2)(2)(B)

Comment:

6.02(e)(4)(E): "Areas subject to concentrated runoff” needs reference for identification and
determination.

Response:

“The Agency believes ihe subsection indicating “areas subject to concentrated ranoff” is
sufficiently clear and does not need clarification for the purposes of this Rule. The Agency will
* provide further guidance through a guidance document and additional education and outreach
after the Rule becomes effective. '

Comment:

6.02(f) Please consider site specifics to include no stacking allowed agricultural land with a
gradient of 5% or greater unless approved State engineer and or inspector.

Response: .

The Agency received a significant amount of comment about the original draft that required 1
year limits on field stacking wastes. Due to the legitimacy of these commenis from a wide

+ yariety of stakeholders, the Agency increased the storage limitation to 2 years, Inthe event that
during the 2-year timeframe there is an impact to water quality, the Agency can utilize other
sections of the RAPs, speciﬁcally 6.01(b), which states that, "Production areas, barnyards, animal
holding or feedlot areas, manure storage areas, and feed storage arcas shall utilize runoff and
feachate collections systems, diversion, or other management strategies in order to prevent the

discharge of agricultural wastes to surface water Or groundwater.”
The site specific variances requests do include assessments of the sites available on the farm and

selection of a site is made that is the best available site on the farm for the purposes of protecting
groundwater quality or surface water quality. '

- Comment: :
6.02(f): The statement "... Secretary determines that ... will not have an adverse impact ..." does
not clarify how the determination will be made.

Response:
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Reference for this section of the Rule comes directly from Statute: 6 V.S.A. § 4810a(a)(C)(i).

Comment:

6.02(i) Section 6.02(i) should specify that pesticides shall also be appﬁed in accordance with the
federal Clean Water Act, with 10 V.S A, § 1259, and with all regulations promulgated thereunder.,

Response:

and programming to manage pesticides on farms. The Vermont Regulations for the Conirof of
Pesticides and associated programs have been in place since the late 1970s and appropriately
regulate pesticide use on farms, The RAPs are not the relevant rule with which to address those
mnanagement needs or requirements.

6.03 Nutrient Management Planning

Comments:

application.

Response: A

Agency compliance efforts through education, training and inspection will ensure that NMPs are
implemented. Nutrient nanagement planning forms the basis for decision making and crop
management on a farm relative to the nutrients the farm generates and applies to the land,
Nutrient application rates are determined by my ltiple factors including the crop being grown, soil
test results, rotational planning and farm management practices. Nutrient management plans
balance all sources of nutrients, whether fertilizer or manure, to meet crop goals and water quality
goals. Reduction of fertilizer use will provide an economic incentive but does not relax the
standards established by required nutrient planning to manage, ﬁeIdey—ﬁeId, to a nutrient
balance. '

Comment:
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Comments received indicated skepticism of the 590 process epistemologically, as well as in the
practical aspect of technical assistance available to help over 1000 new farms to write and
implement nmps. ‘

Response:

The Agency is going to create a Nufrient Management Workgroup to help addvess the current
backlog issues with plan development. This group can decide to create. alternatives to the current
500 standard that may help expedite the planning process and lower the costs for plan '
devetopment for farms. Currently, farms that need USDA NRCS support for waste utilization
practices will stilt be required to develop a full 590 nutrient management plan in order to access
cost share assistance.

Comment:

6.03(a) Since the Rule is based upon (590 _Nutrient Management Code) “soil health” and
“asifowable erosion” rates in USDA technical standards, no guarantee in water quality
improvement should be assumed — this standard is nota stand-alone water quality standard
without other practices in many cases.

Response:

The "purpose” as written in the USDA Yermont 590 standard is "to minimize agricultural non-
point source pollution of surface and groundwater resources", which is specifically the intent of
the RAPs. The RAPs also state that an equivalent standard approved by the Secretary, in lieu of
590, can be utilized. The intent of this alternative is to make space for improvements in research
and tools in the nutrient management realm where the products would more closely connect to
water quality improvements.

Comment:

6.03(b) Suggest changing to «Recommended rates may be adjusted based on manure or other
waste analysis and/or nurient testing proceduses”. Many farmers test for nitrogen levels at
sidedress for corn using a PSNT test which a soil nitrogen test NOT leaf analysis.

Response: , :

" The Agency has revised the Rule to reflect fhis comment. This section of the Rule was updated
to more broadly allow for ‘nutrient testing procedures’--10t just ‘leaf analysis. Further
clarification was provided in this section regarding how these nutrient testing procedures will
inform nutrient application ratcs. -

‘Comment:
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6.03(c) Soil samples should be collected annually, especially in the watershed of an impaired
lake. One sample within 6 yoars is not sufficient. :

Response; _ :

The RAPs require soil testing every 5 years for al] farms except CSFO, MFO, or LFO operations,
The Agency had originally drafted the RAPs in the 10/20/2015 draft to include soil sampling
every 3 years. The significant volume of comments the agency received regarding this proposal
centered around the added costs for small producers without justification for meaningful changes
in results which led to the Agency revising Drafi 2 to maintain the current 5-year requirement
which has been Agency Rule since 2006 in the AAPs,

Comment:

6.03(d) Many comments were received regarding the 20 ppm Soil Test Phosphorus standard,
Comments received stated in part that:

Ambiguous temporal sbaIe for reduction of phosphorus

20 ppm is too low of 5 threshold '

20 ppm is too high of a threshold

No scientific basis for 20 bpm threshold

Vegetables and small grain growers should be included in this standard

YYVY vy

Response:

As discussed in the Agency’s Responsiveness Summary o the 19 Draft RAP Public Comments,
* the initial requiremenis iy the RAPs included the provision that on 20 ppm or higher soil tegt
phosphorus fields—on the Modified Morgan scale—manure would not be able to be applied to
these fields. This standard was changed in the 254 Draft of the RAPs and is altered again for the
Final Proposed Rule to respond to comments and ensure a more workable requirement,

application of manure op Vermont’s farm fields, As farmers try to meet the nitrogen
requirements of their corn and hay fields usiug dairy manure as the sole—or largest part of—
nutrient source, the over application of phosphorus in excess of what the crop can remove from -
the field leads to soil test phosphorus levels growing over time. This leads to greater losses of
phosphorus from fields as research has demonstrated. Levels above tventy ppm, the ‘excessive’
level, in a farm ficld is, will result in a greater per unit loss of phosphorus. '
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~ management planning in the State-—calling out the requirement in the nutrient management
planning standard which state that above 20 ppm soil test phosphorus level, a farm needs Lo work
to develop and implement a reduction strategy for that particular field.

In calling direct attention {0 this provision of the standard, which has been the planning standard
for all MFO and LFO farms in VT since 2006, and indicating that ail Certified Small Farm
Operations will need to follow this standard as well, the Agency is not only seeking to remind
farmers of the importance of this planning standard, but also to raise awareness around the
challenges continually increasing soil test P levels pose to the long term health of Vermont’s
surface water as well as Lake Champlain. »

Both the NRCS 590 Standard as well as the VAAFM RAP Proposed Rule are flexible as to how
farmers can meet these standards~no particular practices are recuired outside of limiting
“phosphorus applications to crop removal rates or soil test recommendations for phosphorus,
whichever is greater. We know that reduction of soil test P can take many years, and as such we .
do not prescribe a timeframe within which a farm must get their field below 20 ppm, for example.
Rather the standard will be to design and follow a plan that over time will draw P from the soils
of a field, Farmers can continue to apply manure and other nutrients o their fields that are above
20 ppm, provided they are doing so in accordance with the spreading plan recommended in the P
ceduction strategy. Again, it is important to emphasize here that at the 20 ppm soil test P level on
the Modified Morgan scate—university cecommendations indicate that no additional phosphorus

is needed to achieve an agronomically appropriate yield.

Tt should also be noted that the Vermont Phosphorus-Tndex (“P-Index”) utilizes a host of site
specific field considerations when determining the reduction strategy that will be most effective
for that particular field. These site specific considerations include metrics such as: geographic
region of Vermont, clevation, soil test phosphorus level, crop being growin and manure type—in
addition to many others. This index is cutrently being revised by UVM Extension and the new
standard will be utilized by all farms plahning a phosphorus reduction strategy. ’

Further, the applicatidn*of manure itself is not a direct correlation of phosphorus losses from the
landscape as there arc a lot of variables, weather, crop type, applicétion rate, conservation
practices stalled/employed, etc. that can provide water quality benefits in addition to crop
uptake of the manure phosphorus. By having farmers identify these fields that have excessive
phosphotus levels and then to prepare a plan that will over time reduce the phosphorus in the soils
is the first siep at identifying the issue and working on a solution.

In addition, The RAPs still contain the reguirement to implement practices that reduce soil
phosphorus levels when soil analyses demonstrate greater than 20 parts per million. The revised
RAPs require that "manure of other agricultural wastes shall not be applied in exceedance of
nutrient recommendations such that is ceases to be useful ot beneficial for plant uptake”.

With regards to scientific standing, the 20 ppm is a university researched threshold defined as
_ nexcessive”, specifically the interpretation states wsoil tests higher than desirable for economic
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and/or environmental reasons. No fertilizer recormended. Addition of nutrients may cause
nutrient imbalance," The Agency utilizes the University of Vermont research and published

made to the Agency from UVM, or other appropriate authority, the Agency would have the
authority under the Fina} Proposed Rule (o utilize their recommendations ag an altemative
standard. The P Index and the use of the modified Morgan's soil test for phosphorus are Uvs
Vermont specific tools and can be adjusted per provisions included in the Final Proposed Rule..

The following scientific literature was cited in the development of the Vermont P-Index and the
establishment of the 20 ppm threshold for the “excessive” range of Phosphorus for crop fields in
Vermont: '

Bolinder, M.A., R.R. Simard, S. Beachemin, and K.B, MacDonaid. 1998, Indicator of
risk of water contamination: methodology for the phosphorus component. Report No, 24,
Agriculture and Agri-Food Canada, -

Coale, F, and S, Layton, 1999, Phosphorus site Index for Maryland. Report to Northeast
Phosphorus Index Work Group. Univ, of Maryland., College Park, MD,

Jokela, WE., F. R, Magdoff, and R. P. Durieux. 1998a, Improved phosphorus
recomumendations using modified Morgan phosphorus and aluminum soil tests, Comm,
Soil. Sei. Plant Anal. 29:173 9-1749. ‘ '

recommendations for field crops in Vermont, Br, 1390 University of Vermont Extension,
Burlington, VT, Web: http://ctr.uvm.edu/pubs/nutrientrec/

Klausner, S.D. 1995, Nutrient management: ctop production and water quality. Corneli
Univ. College of Agric. and Life Sci., Ithaca, NY. '

Klausner, S., D, Flaherty, and S. Pacenka, 1997, Working pape: Field phosphorus index
tools for the NYC watershed agricultural program. Cornell University. ithaca, NY.

Lee, Y. S. andR. J, Bartlett. 1977, Assessing phosphorus fertilizer necd based on
intensity-capacity telationships. Soil Sci. Soc. Amer I, 41:710-712.
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Lemunyon, J.L., and R.G. Gilbert. 1993. The concept and need fora phosphorus
agsessment tool. J Prod. Agric. 6:483-486.

Loy, I.A., and P.C. Scharf. 1999. Threshold P survey. On Web page for SERA-17,
Minimizing P losses from agriculture: - '
hftp://ces.soil.ncsu.edu/serai’i/publications[PHT[ueshhold/Tlu'eshoid_P#Suweyd?)_l_9
9.Mm :

Magdoff, F.R. . Hryshko, W.E. Jokela, R.P. Durieux, and Y. Bu. 1999. Comparison of
phosphorus soil test extractants for plant availability and environmental assessment. Soil
Sci. Soc. Am, J. 63:999-1006 '

MecFarland, A., L. Hauck, J. White, W. Donham, J. Lemunyot, and S. Jones. 1998,
Manure management in harmony with the environment and society. SWCS, Ames, IA.

Molntosh, J. L. 1969. Bray and Morgan soil fest extractions modified for testing acid
soils from different parent matevials. Agron. J. 61:259-265

NRCS. 1994. The Phosphorus Index: A Phosphorus Assessment Tool
http:llwww.nhq.m'cs.usda.gov/BCSlnutri/phosphor.html

NRCS. 1999. Nutrient Management. 190-GM, Issue 9, 3/99; Part 402, Web:
hitp://wivw.nhq.nres ausda .gov/BCS/nutri/gm- 190.html

Sims, J.T., RR. Simard, and B.C. Joern. 1998. Phosphorus loss in agricultural drainage:
historical perspective and current research. J. Environ. Qual. 27:277-293.

Based on comnents received, changes were made to. Section 6.03(d) of the Rule. These changes
include a restructure of the sub-section to better articulate the intent of the standard: development
and implementation of a 590 nutrient management plan will batance soil test phosphorus levels
with appropriate inanagement strategies to reduce those levels over tine. No preseription is
given to the timeframe in which a farm would need to meet a reduction standard--implementation -
of an accurate 590 NMP would satisfy the requirements of this standard.

It is important to note that only small farms that are required to Certify under the Rule are

required to follow 6.03(d). In this regard, vegetable or small grain operations are ot wholly
exempt from this provision: if a vegetable or small grain operation reaches fhe Smatl Farm
Certification threshold, they would need to develop and implement a 590 NMP which would
ensure the development and implementation of phosphorus peduction strategies as proposed for

annual cropland, perennial grassland or hay land in 6.03(d).

Comment:
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6.03(e) The Rule should be more more specific and apply not Just to “significant” changes,

Response:
The Agency will provide details to what constitutes ‘significant’ in a guidance document to be
released post rule adoption.

"The “significant” threshold will mirror LFO and MFO requirements which comes from the NRCS
590 Standard which states: '

At a minimum, Plans must be reviewed and revised, as needed with each soil test cycle {3

years], or a 10% oy 8reater change in manyre volume or analysis, crops, or crop
management or land base,

6.03(f) The records required to be kept in Section 6.03 should be submitted to the Secretary on an
annual basis, not just available upon request,

Response:

manure application records were submitted to the Agency amually, the volume of information
that would be submitted by each farm, is unrealistic given the Space and staffing resources at the
Agency, It may be possibie in the future for electronic records to be kept and submitted, but at
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per farm 10 assist them in purchasing and installing flow meter and other GPS and precision
manure spreading technologies.

6.04 Soil Health Management; Cover Crop Reguirements
Comment: -

6.04(a) This does not belong here as it is not a rule, buta description of soil health, This could be
moved {o the definition section.

Response:

This section of rule comes from Statute which instructed the agency 10 ostablish standards for
nutrient management os farms, including vecommended practices for improving and maintaining
soil quality and healthy soils. 6 V.S.A. §4810a(a)(4)(B).

The Agency included this information about soil healih in this section as it was clear in all the

' testimony and meetings held on this topic that the understanding about how conservation

practices improve soil health was not widely known. While we agree it fits better with
definitions, we find it's placement in the rule beneficial to the reader and ensures the rule meets
the legislative intent of Act 64 of 2015. '

Comment:

Under 6.04(2) AAFM should establish specific standards for each of the specific conservation
practices, as andated by Act 64.

Response:

Standards for soil conservation practices, as required by 6 V.S.A. §4810a(a)(10) can be found in
6.04(b), 6.04(c) and 6.04(d). The practices veferred to in 6.04(a) arc recomimendations for soil
health as required by 6 V.S.A. §4810a(a)(4)(B) and are generally recognized practices by the -
agricultural community.

Comment:

6.04(a) define what 'practicable’ means for applying soil health praciices.

Response:

“Not all practices are practicable in all situations and this statement gives deference to that fact.

Comment:
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Response: . ,
A farm that does pot have to have o nutrient management plan does not hecessarily need to rup

the RUSLE caleulation to determine their erosion tolerance and whether they are tmeeting it (j.e.-

- eeting T), However, if the Agency identifies fields that have erosion concerns and We run
RUSLE, then they may be found in violation, If you manage your farm the best you can to
minimize erosion you should be able to meet erosion tolerances, '

The Ageney provided additional information in the rule in the RAP Proposed Rule to assist
farmers in understanding the performance standard of the Tolerable Soil Loss (T) metric. Visual
abservations of field conditions can provide indications that a particular field js failing to meet
the T standard-— including deposits of sediment in buffers, sheet or il erosion in a field,
bresence of gullies, or greater than 5-8% slope which is an indicator of greater risk for soil logs
above T values for 4 Pparticular soil, A guidance document wif| be published by VAAFM after
adoption of the ruje which will assist farmers in using visual observation to document and
estimate if their field i neeting T, and if additional planner resources are needed fo accurately
caleulate the current T'loss of their figld’s inanagement and if management changes are needed to
teet T,

Comment:
6.04(c): AAFM should modify sectjon 6.04(c) so that the word “miniiize” js changed to
“prevent” and the wording “reduce or eliminate” js changed to “climinate_» Grassed walerways
and filter strips should be the required management strategy to prevent gully erosion,
Response; _

The Agency agrees with the rephrasing of 6.04 (c)to change "minimjze" to "prevent fieldborne"
erosion, The Agency aims to address erosion caused by agricultural land uses and not by

and therefore the Agency does not wish to dictate 5 solution when jt may not be the solution, For
instance, a farm could seed down the whole field, which is not a grassed ‘Waterway or a filter
strip. '

Further, the Agency will clarify through guidance that both Ephemeral and Classic gullie_s will
need to be stabilized per 6.04(¢). .

Comment:

6.04(c): Diversion ditches and bermanent grassed Waterways should be included here,
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Response: :

The Agency agrees that either of the conservation practices meotioned in the comment could be
used to address gully erosion found in fields. These conservation practices would fall under an
appropriate management strategy but are not included in the list in the subsection.

Comment: ,

6.04(d): Numerous comments were received regarding Section 6.04(d). These comments are
summarized below.

Cover cropping should be mandatory for al cropland

The 100-year floodplain should be cover cropped

How will the Agency respond {0 requests for variances

30% crop residue is very nnclear.

The cover crop establishment dates are unreatistic for all parts of the state

vy vy vYY

Response: ' :

The RAPs would require change o1 many farms, some of which come with increased costs.

Some farms already cover crop their croplands outside of the floodplains and we encourage that
activity to continue. However, in trying to target the implementation efforts to the areas where
the greatest water quality jimprovements can be made, the Agency has not prioritized cover crops
to be applied o all annual croplands. Howevet, {he managemen{ standard for erosion is being cut
in half (from 2T to 1'T) which often will require cover cropping as an alternative to the current
managetent o1 ihese fields which may be in uplands. The farmer certainly can choose to apply

alternative practices such as seeding the field down, creating grass strips in contour plantings, no-
till, ete., however cover cropping is the most common option to reduce erosion.

The USDA Soil Survey Flooding Frequency Class s nearly identical to the 100-year floodplain
which is inclusive of the floodways: The benefit of the USDA data is that it is more widely
mapped statewide. '

The Agency heard this comment following previous drafts of the RAPs and hence adjusted the
dates for cover cropping fo accommodate the yariations that exists statewide, Witha rule being
established statewide, hard zone lines would be further disputed when they begin to transect
individuat farms for instance. In fairness o all the Agency pushed the establishment date back
far enough to accommodate afl the growing seasoft lengths we heard through the draft
development efforts in meeting with stakeholders. '

Fields do not need to crode to be at risk from flooding when it comes to phosphorus losses. The
interaction of the surface water and the soils can release soluble phosphorus into the water while
{eaving sediments in the field. The manure application restrictions and cover cropping
requirements in frequently flooded soils is intended to address soluble and particulate phosphorus
{osses. '
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The Agency has defined the areas that are required io pe cover cropped as those identified on the
Usba Soil Survey Flood Frequency Class, 1t 1 up to the farm to decide if the whole field should
be managed as one unit,

The termination strategies for cover Crops varies depending on the field conditions in the spring.

Pesticides have thejy OWi requirements and farmg must follow those ag they are regulated by their
own set of Ruies,

The Agency will be providing written guidance and Procedural information for the RAPs once
they become effective in the final formn,

Due to the copious comment we received fiom divergent farm stakeholder 8roups, we provided a
new definition of “Frequently Flooded Ground” in the second draft of the RApP Rule. This
change was in diyect response to farmers asking for clarification on “field subject to flooding.”
They felt this standard was {oo broad and they request a more discrete way for a farmer to assess
whether or not theijy crop fields would need to be cover cropped annually and follow a fonger

As it relates to land being used to 8row an annual crop which would require the establishment of
a cover crop, 11,000 acres, or 3% of all cropland in Vermont would be required to taeet this
standard, as proposed in this version of the draft rule. Of the 91,000 acres used to 8row annual
cropland in the state, 11,000 actes, or 12% of Vermont’s annual crop ficlds are estimated to fall iy
the Frequently Flooded Mapped Zone. '
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outlining floodplain fields that require a higher level of management. A clarification was made
for the Proposed Rule whereby floodplain fields as described by the USDA Frequently Flooded
Soils Layer are eligible for Manure Spreading Exemptions where a farmer can propose a written
plan for an exemption to the seasonal winter spreading ban on their floodplain fields.

Farm managers and planners may develop alternative management strategies to meet State
requirements to reduce adverse impacts t0 water quality where, for example, a Frequently
Flooded Soil type is sncorrectly mapped, where human impacts on the river cause it to no longer
flood frequently, ot where the rule creates a hardship on a particular farm owing to a very large -
percentage of their farm being located in the floodplain. The definition of Frequently Flooded
means that flooding is likely to occur often under normal weather conditions. The chance of
flooding is more than 50 percent in aiy year but is less than 50 percent in all months in any year.
All approved alternative management plans will ensure reduced adverse impacts to water quality.

fn the RAP Proposed Rule, manure injection and chiseling would not be allowed after October 16
or before April 14 on fields that are determined to be frequently flooded. Further, there isa
paucity of research evaluating manure injection within the context of NPS losses on floodplain
fields. More studies are needed to evaluate efficacy of using subsurface injection of fiquic
manure in a floodplain as a method to reduce potential adverse impacts of manure application on
a floodplain field relative to fosses that may occu¥ during a flood event.

Section 6.06(b) outlines a process by which farmers may request seasonal exemptions from the
winter spreading ban for their Frequently Flooded Fields (FF Fields) if a farmer feels weather
conditions or other factors require them o spread within the winter spreading ban timeframe for
Frequently Flooded fields. These exemptions for spreading of manure on FF Fields would not
need to be requested annually and would rather be reoccurting provided the farmer keeps records
demonstrating that the use of the exemption is taken in a manner which follows the conditions of -

the exemption.

The Agency envisions that the nutrient management planning process will add a new section for
“Fjoodplain Manure Management Plan” whereby a fanner ora farmer and their TSP will work to
ascertain whether they need fo request an exemption to the winter manure spreading exemption
on their FF Fields. Considering and requesting these variances could become a seamless patt of
the nutrient management planning process which is already occurring for all LFO and MFO
farms —which will soon include all Certified SFO farms.

Regular exemptions could also be requested for regular winter manure spreading exemptions, and '
 farmers will be able to work with the Agency and their TSP to determine applicability and
develop plans for their individual farm fields—including F¥ Fields.

Section 6.04(d) provides the details around the FF Fields cover cropping establishment dates as
well as additional provisions regarding late harvest and aliernative planting date approval. The
cover cropping requirement for TE Fields is October it for the broadcast of cover crop seeds;
October 15 where a cover ¢1op is driiled into the field. The Agency anticipates most farmers
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October 15 is the date range which UvM Extension—t!n‘ough their numerous, Vermont-specific
studies—has concluded as being the most effective dates to ensure a cover crop is established that
is not only agronomically useful, but ajse a benefit to water quality,

The Agency provided the "...30% crop residue, growing directly in the soil, must remain in order -
to limit soif loss." The example provided of grain crops that can provide significant residye was
considered when the alternative to cover cropping is to have 30% residue, The intent of "growing
directly in the sojl" was to address that mulching a field doeg not meet the intent as that is more
likely to wash off in 5 flood event. The eXpectations is that plants can be dormant but must have
rools to meet the 30% standard, The Agency will put out additionat guidance documents to help
educate farmns about the RAPs which will include this topic.

If harvesting an annual crop after October 15, the standard is that there must be 30% surface
coverage in the field which must consist of rooted plant that was at one point in time living, In

Conment:
s
Prohibit the use of pesticides on cover crop

Response:
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Comment:

RAPs continue to set forth a management approach that tolerates ongoing annual soil loss at
unacceptable levels.

Response:

The standards in the RAD:s for tolerable soil loss weie established in Act 64 of 2015; 6 V.S.A. §
4810a(a)(3)-

jcation Standaxrds and Restrictions

6.05 Manure and Waste Appl

Comment:

The “Waste Application Standards” in § 6.05 should require all persons who land apply wastes to
comply with the same requirements W ith which custom manure applicators must comply

Response: ,

The RAPs as written cover both farmers and custom applicators with all provision of Section
6.05. It is the Agency that certification requirements for custom applicators will include
foltowing all of the RAPs, Medium and Large Farm regulations will also apply to those farmers
who carry those particular permits and specific standards of those perinits, in addition to the
RAPs, will apply to all farmers and custom applicators applying manure ot other agricultural
waste on farm fields.

Comment:

6.05(a) The terms usignificant" and "adequate” are vague and undefined.

Response: :
Language for this section comes directly from Statute and therefore must be included as worded

in the RAPs. See: 6 V.SA.§ 4816(b).

Comment:
6.05(b) This provision will shorten the growing season. Additionally, the manuie spreading
restrictions will significantly increase the need for manure storage capacity on many farins. And

is t00 encompassing and inclusive.

Response:
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apply manure on only those frequently floaded fields from October 16 to April 14- 4 spreading
ban length which rugs 180 days. ' .

Inadequate storage volume s a resource concern that NRCS could fund through EQIP, so al]
stmall farms which haye inadequately sized pits could be covered by NRCS. In addition,
VAAFM through the BMVP Program; has $1.8 million of funding for conservation practices,
including new Waste Storage Facilities.

the increased Spreading ban length for floodplain fields ag they are required to have 180 days of
storage per their general and individya] perits.

eligible for NRCS and VAAFM funds,

CItis important to remember that all waste storage facilities constructed, expanded, or modified

after July 1, 2006 are designed and constructed according to the United States Department of
Agricultre’s Natural Resource Conservation Service (USDA NRCS) standards aind
specifications or an equivalent standard certified by g professional engineer licensed in the State
of Vermont. Waste Storage Facilities shall be managed and maintajned consistent with the
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requirements of the Operation and Maintenance Plans for the facility. In other words, all pits
built and repaired since 2006 should have 180 days of storage..

Section 6.06 of the RAP Proposed Rule outlines a process for exemptions to the winter manure
spreading ban. There is the possibility for LFO, MFO and SFO operations to develop a non-
emergency regular winter spreading plan, s0 that when conditions are appropriate, farms could
apply manure in the winter at reduced rates and with wider buffers as some of the minimum
requirements. This could potentially alleviate some of the storage challenges which farms may
face as outlined in the RAP Proposed Rules regarding an extended winter spreading ban for
floodplain fields.

After numerous stakeholder discussions, and further research and analysis, the Agency has
determined that the USDA Frequently Flooded Soils Layer is a useful layer for the purposes of
outlining floodplain fields that require a higher level of management. A clarification was made
for the Proposed Ruie whereby floodplain fields as described by the USDA Frequently Flooded
Soils Layer are eligible for Manure Spreading Exemptions where a farmer can propose a written
plan for an exemption to the seasonal winter spreading ban on their floodplain fields.

Farm managers and planners may develop alternative management strategies to meet State
requirements to reduce adverse impacts to water quality where, for example, a Frequently
Flooded Soil type is :ncorrectly mapped, where fuuman impacts on the river cause it to no longer
flood frequently, or where the rule creates a hardship on a particular farm owing to a very large
percentage of their farm being focated in the floodplain.. The definition of Frequently Flooded
means that flooding is likely to occur often under normal weather conditions. The chance of
flooding is more than 50 percent in any year but is less than 50 percent in all months in any yeat.
All approved alternative management plans will ensure reduced adverse impacts to water quality.

In the RAP Proposed Rule, manure injection and chiseling would not be allowed after October 15
or before April 15 on fields that are determined to be frequently flooded. Further, there isa
paucity of research evaluating manure injection within the confext of NPS losses ol floodplain
fields. More studies are needed to evaluate efficacy of using subsurface injection of liquid
manure in a floodplain as a method to reduce potential adverse impacts of manure application on
a floodplain ficld relative to losses that may ocour during a flood event.

Qection 6.06(b) outlines a proceés by which farmers may request seasonal exemptions from the
witter spreading ban for their Frequently Flooded Fields (FF Fields) if a farmer feels weather
conditions or other factors require them to spread within the winter spreading ban timeframe for
Frequently Flooded fields, These exemptions. for spreading of manure on FF Fields would not
need to be requested annually and would rather be reoccuiring provided the farmer keeps records
demonstrating compliance W ith the requirements of the exemption.

The Agency envisions that the nutrient management planning process will add a new section for

“Rloodplain Manure Management Plan” whereby a farmer ora farmer and their TSP will work to
ascertain whether they need to request an exemption to the winter manure spreading exemption
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on their FF Fields. Cousidering and requesting these variances counld become a seamless part of
the nutrient Management planning process which is already oceutring for all LFO and MFO
farms—-which will soon include all Certified SFO farms. '

Comment:
6.05(b): Change this section to Manure and other wastes shall not be spread between December
I5 and April 1. Parmers felt that an vndefined ban date would make it extremely difficult to work

with custom operators to schedule spreading,

Response:

Response:

The Agency has revised the Rule to those growing small grains in the requirements for 6.05(b).
Those growing small grains on frequently flooded soils will be required to ensure that manure or
other agricultural wastes are not applied to thejr cropland afier October 16 or before April 14
unless exempted consistent with the tequirements of 6.06(b).

make many very small operations no longer viable in Vermont and would £0 against the charge
from Act 64 of 2015 that requires the Agency to prioritize regulatory efforts, '

Comment;

6.05(c): Manure applied to cropland should be immediately incorporated or injected,
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Response:

[mnediate incorporation is recommended by most universities, however not all farms have
support in the field either equipment or personnel {0 perform this task immediately. This
recommendation from universities is to reduce the volatilization of nitrogen. There is no loss of
phosphorus in the 48 hours set i the RAPs unless there is a significant precipitation or fiooding
event. The RAPS 6.05 (d) provide protection where a flooding or precipitation event that causes
runoff losses of manure to surface water could have been reasonably anticipated.

Comment:

6.05(d): Recommend adding janguage to § 6.05(d) to make it clear that the prohibition on
applying wastes when the weather and/or field conditions can be reasonably anticipated to result
in flooding, etc., applies regardless of whether a Nutrient Management Plan would otherwise
allow waste application. We also recommend adding an example of what “reasonable
anticipation” would mean,

Response: .

Agency has added language to the rule which makes cleat that regardless of NMP
recommendations a person applying manure OF other agricultural wastes needs to be aware of
field and weather conditions when applying nutrients to ensure no ofE-site movement OCCULs.

+

Comment:

6.05(d) Suggestion is we not allow farming of any kind in areas that are deemed potential fiood
areas and compensate farmers for not using their propesty i these areas.

Response: ,

The Agency of Natural Resources has a program that compensates landowners for preserving the
floodplains and river corridors and the Agency of Agriculfure assists in identifying projects that
would be eligible. Currently there are insufficient funds to pay all the farms that own floodplain
fands. ' :

Comment:
6.05(¢) Comment received suggested that ifa farm has developed a NMP that meels the 590
NRCS standard that these regulations need not apply as they are already addressed in the 590

standard.

Response:
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The Agency understands that the 590 NMP requirement includes many components identified i
the RAPs. The Agency's infent is that major items in the 590 requirement are in the RAPs so that
farms can understand the bulk of the regulations when reading the RAPs,

Comment:
6.05(e)(3): The phrase "have exposed bedrock" is too broad given the writing of the section,

Response:
The Agency has revised Section 6.05 to clarify which specific areas of a field cannot receive
application of manure or agricultural wastes,

Comment:

average field slope is 10% o greater, not just areas within a field where the slope is 10%, and the
buffer is only required along a Wwaterway adjacent to the field and can include existing vegetatiori
which reduces the lost yield impact, Additionally, if a farm can demonstrate to the Secretary that
an alternative to thig requirement is adequately protective of surface water the Secretary can issue
an exception io the requirement, |

The Agency estimates that 19,600 acres, or 4%, of Vermont cropland will be impacted by this
requirement : '

farmer could submit to the Sccretary a proposal to have stte-specific, or ‘smart’ buffers, which
deviate from the minimum standards proposed in the RAP Rule, as long as the plan can
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A farmer could work independently, with NRCS, the Agency of Agriculture, UVM Extension,
the Districts or their Technical Service Provider to develop an alternative management strategy to
reduce vegetated buffer zone width on their farm. The actual process for how the Agency will -
receive, review and approve proposats will be set by policy and shared widely after the RAP Rule
is finatized and adopted.

The areas within the Proposed Rule which could be eligible for a buffer zone variance includes:
1. 25 vegetated buffer on surface water
9 25° vegetated bufferona ditch which has been determined to convey significant
nutrients '
3. 25 vegetated puffer on a surface inlet in a field
4. 100" vegetated buffer ona >10% slope field.

The Agency could approve a minimum width of 10 feet. These standards will apply to all
farmers. Over the three drafis, greater clavity has been brought to ensure that the above four
sections of the rule are eligible for a variance to the minimum buffer width on a site by site basis
as approved by the Secretary.

It is also important to note, that if a buffer is being overwhelmed by sediment and failing to
effectively filter overland flow, the Agency may require that a Best Management Practice be
implemented to address this issue. One of the BMPs that could be required would be an
expansion of a buffer strip so to be sized in a manner that will enable it to successfully filter
overland flow of water born nutrients and sediments. '

Comment:

6.05 () - Add “perennial grass tand or hay land” after “annual croplands” in the first sentence

Response:

Previous drafts included all agricultural Jands and based on comment and data analysis the
Agency revised the RAPs to be specific to annual croplands. Other aspects of the RAPs such as
6.05(d) address direct runoff of manure to water when a precipitation or flooding event could
have been reasonably anticipated.

Comment:

6.05(g) the location of nearest surface water, mapped wetlands, mapped floodplains,wells water
supplics, tite drains, surface inlets or open drains, property boundaries and ditches;

Response:
The Agency has revised the rule to update janguage throughout the rule to include the term Water

Supply where appropriate.
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6.06 Manure Spreading Exemptions

Comment:

6.06 (b) Request that 3 process be implemented that would provide landowners an opportunity to
demonstrate whether or not their land is frequently flooded and whether or not the predominance
of any flooding tends to.be in the spring or fall of the year. There is no obligation for the Agency
to respond to a request within a specific time frame '

Response:

A nufrient management plan should include the terms of a seasonal exemption for floodplains
once approved by the Secretary, However, the continued approval of the seasonal exemption is
reviewed annually per 6.06(d) upon submission of records of application. Timeline for lesponse
regarding non-emergency exemptions to the winter manure spreading ban will be provided
through guidance and wil| not be provided in the Rule.

Comment:

6.06(b): Considerable information is requested for an exemption request given that the request is
likely a time critical issuc that necessitated the request.

Response:

which wish to apply manure on a regular basis during the winter manure spreading ban, a higher
standard of planning is necessary to ensure the allowances provided under the regular seasonal
exemption meet water quality standards.

Comment;

6.06(b)(4): Reference to “depth {o groundwater" is not currently part of nutrient management
plans and may not be known, '

Response:
Depth to groundwater is a critica part of the 590 NMP standard, and is provided as part of the
minimum components of a NMPp under 2(b): Soils maps and soil descriptions.

hitps:/fefote sc.e ov.usda.govireferences/ ublic/VT/CAP 104 NMP Certification Checklist,pdf
P 2.5¢c.eg da.g D S 03 NME Certification_Checklist,
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Comment:

6.06 (b)(3) the location of nearest surface water, mapped wetlands, mapped floodplains, wells
water supplies, tile drains, surface inlefs or open drains, property boundaries and ditches;

Response:
The Agency has revised the rule to update language throughout the rule to include the term Water

Supply where appropriate.

Comment:

6.06 (©)#) Throughout the document, there are mentions of public water supplies, private water
supplies, potable water supplies, and public and private drinking water wells. For consistency and
clarity, we suggest only the defined terms of “public water supply” and “private water supply” be
used. Water supplies can include drilted wells, dug wells, and springs so the use of the term
«drinking, water well” is misleading.

Response: _
The Agency has decided to utilize the term “Water Supply’ as defined in the rule to apply to
drinking water sOUrces in Vermont, except where other terms are used throughout the rule to
ensure consistence with Act 64 of 2015.

Comment:

6.06(d): Throughout the document, there are mentions of public water supplies, private water
supplies, potable water supplies, and public and private'drinkhlg water wells. For consistency and
clarity, we suggest only the defined terms of “public water supply” and “private water supply” be
used. Water supplies can include drilted wells, dug wells, and springs so the use of the term
«drinking water well” is misleading.

Response:

The Agency has revised the ferm ‘wells® in 6.06(d) to “water supplies’ to ensue consistency
throughout the rule.

icultural Wastes A 1licati0i1 Setbacks

6.07 Bliffel' Zones: Manure and Agri PI

Comment:
Cloraments received specific to the buffer requirements found in Section 6.07 suggest that the

RAP buffer definition and requirements are inconsistent with statute, are inconsistent with other
state riparian buffer requirements and will be ineffective in controlling nutrient and sediment
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Response:
The definition of Buffer Zones in the RAPs is based on statutory language | irectly from Act 64,
6 V.S.A. §481 0(@)(6)(A) states that the RAPs gha] I:

Require a farm to comply with standerds established by the Secretary for maintaining
vegeiative buffer zone of perennial vegetation between anpyay croplands and the top of
the bank of adjoining surface warer of the state, At minimum the vegetative byffer
standards established by the Secretary shajl Prohibit the application of manyre on the
Jarm within 25 Jeet of the fop of the bank of an adjoining surface water oy within 10 feet
of a ditch that is not a sutface water undey State lew and thar is not a water of the United

States under Jederal lenw,

which specifically requires that VAAFM shall pay the faym for an easement op their land ifa
buffer of trees or other woody vegetation is required as 5 BMP:

If a perennial buffer of trees o other woody vegetation is required gs o BMP, the

Secretary shal pay the farmey Jor a first Driority easement on the land on ywhich the
buffer is located (6 V.S.A 54810, )
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fertilizer are allowed to be utilized and applied within the perennially vegetated buffer zones to
promote plant growth and add organic matter in order to maintain an offective filter that
efficiently removes putrients captured from runoff.

Further, both the Vermont’s TMDL Phase 1 Tmplementation Plan as well as the EPA’s own
TMDL modeling and reporting includes ‘grassed riparian buffers’ as the basis for buffer zones
and the associated phosphorus reductions from agricultural activities. EPA’s Juné 17,2016
Phosphorus TMDL for VI's Segents of Lake Champlain provides the allocations of phosphorus
{oads to Lake Champlain to meet water quality criteria, describes the basis for allocation for
future growth, and describes how implementation measwes were simulated to determine that
allocations can be achieved.

The 2016 final TMDL references the BMP Seenario Tool, which is a spreadsheet—based modeling
iool designed to estimate how much Phosphorus reduction could potentially be achieved by
various management scenarios in each watershed. EPA made extensive use of the Scenario Tool
when evaluating whether there was sufficient easonable assurance that load allocations and
reductions could and would be met.

In Appendix B for the Phosphorus TMDIL for VT's Segments of Lake Champlain, which is the
Crosswalk between the Vermont Phase 1 Plan and EPA's BMP scenario identifying achievable
phosphorus reductions, EPA provides information on (1) a description of the level and type of
BMPs simulated in the TMDL Scenario, presented in {he form of a matrix with some additional
text explanation; (2) references to where in the Phase 1 Plan are the basis for the level and types
of BMPs simulated; and (3) the estimated phosphorus reductions from the applied scenario used
by EPA to determine what tevel of reduction was achievable in each watershed.

Information provided in the Crosswalk explains EPA’s integration of VT’s Phase 1
Implementation Plan into TMDL Modeling as it pertains to buffers:

The Phase 1 Plan includes a site of new required agricultural practices ( “RAPs”),
including 10 foot ditch buffers, 25 foot riparian buffers, guily erosion control, 1 ivestock
exclusion from walerways, and reduced field erosion folerance. The ditch buffer and

riparian buffer practices were directly plugged info the scenario tool, assuming
application 10 80% of cropland fields as a conservative estimate.

Tetra Tech’s 2015 Lake Champlain BMP Scenario Tool Report elucidates more clearly what
specific type of buffer they used in their modeling. Using the Lake Champlain Basin SWAT
watershed model results and BMP efficiency rates, Tetra Tech developed a spreadsheet—based

_ tool that allows one to evaluate the amount of phosphorus ceduction expected from different
combinations of BMPs in Vermont’s Lake Champlain tributary watersheds. This report describes
the design, function, and data requirements for the scenario tool (TetraTech, 2015).
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table is based on the effectiveness of fiter strips, which may be composed of grass only. Also on
page 2, TetraTech title the buffer BMPp as a “Grassed Riparian Buffer”,

the size of the requiced buffer as well ag the location of the required buffer. Current rules require
buffers 10 feet wide adjacent to surface waters only. The RAP proposed buffer zone standards
will require perennially vegetated buffers of 25 fest along surface waters anid 10 fect along
ditches. The 25-foot standard was selected to be consistent with Act 64 requirements that

Field Management, field slopes and topography dictate the actual directional flow of runoff water;
not simply the proximity to surface water. To further prevent nnirient and sediment losses from
aunual croplands the rule requires that fields with average slopes of 10% or greater are precinded
from manure application unfess 3 vegetated buffer of 100 feet has been established. Manure
application is prohibited within the buffer as well, :

managers and policymakers tegarding the current effectiveness and potential improvements fand
management policy. This study represented best analysis of effectiveness of eastern temperate
region pasture and hayland 'nanagement practices. Karlen et al, 2007; Clausen ot al, 2000; and
Liu et al,, 2008; reflect the most cited authors on the subject whose conclusions reflect the
efficacy of vegetated buffers to reduce surface runoff from agricultural ficlds as well as the dual
purpose vegetative buffers can Serve as a forage crop and a conservation buffer, The results of

Working buffers are important as the harvesting of material allows for the depletion of nutrients
that may have accumulated in the buffer and are utilized by the plants during the growing season,
The legistature also established that the RAPg cannot require forested buffers without purchasing
the land from the landowner ang cutrently there are insufficient funds to purchase the Jand
adjacent fo rivers.
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would in furn allow a good yield that would then remove additiona! phosphorus from the buffer.
Grazing of cropland buffers is a rare practice in Vermont and the livestock exclusion
requirements would still apply. The RAPs are requiring a significant amount of change on many
farms, which comes with increased costs. The Agency made these distinctions in an effort to
target the implementation efforts to the areas where the greatest water quality improvements can
be made as many farms will have multiple areas to address and we want the highest priorities t0
be the focus.

The purpose of the RAPs buffers are not meant to be consistent with the ANR buffer
recommendations. Agricultural buffers are intended to address field losses of agricultural
pollutants where ANR buffers are o address impervious surface runoff and associated increased
development pressures. Agricultural fields have a number of requirements in the RAPs that are
all aimed at reducing the pollutant losses in the field and the puffer is just one practice in that
suite of practices.

Comment:

6.07(a) The requirement for 15'-25' buffers upland of tillable acreage will have no impact on
water quality, while significantly reducing acreage available to grow crops. 1 would urge the
Agency to develop a process that would atlow the maximum amount of flexibility while still
achieving the desired water quality improvement.

Response:

The RAPs include 2 provision about site-specific buffers (6.07(1))- This exception allows for the
consideration of 2 smaller buffer if it can adequately protect surface waters, however the buffer
cannot be less than 10 feet. This provision also allows for wider buffers where water quality is not
adequately protected, for instance at points of runoff. '

Comment:
6.07(b) Additional clarification was requested regarding this section

Response: .

The RAPs in this section describe a requirelﬁent for establishing perennial vegetation along
ditches. Ditches are defined as a neonstructed channel which forms as a vesult of human activities
primarily assoctated with Jand drainage or water conveyance through or around private or public
property of infrastructure.” Diiches are not < diversions’, which are defined by USDA as "a
chaune} generally constructed across the slope with a supporting ridge on the lower side.” These
field diversions are always grassed in order to be offective i managing runoff from agricultural
fields--these diversions are essentially an implemented conservation practice which is addressing

a landscape feature which would result in guily erosion of not for a grassed field diversion--
another term for a narrow ‘grassed waterways’ .
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Comment:
6.07(b): Berms should be required at the top of ditches o stop the flow of contaminated water,

Response:

Comment;
§6.07(b): The term "significant” is vague and undefined, The phrase "potential to transport
nutrients" requires further analysis or refercnce for jts definition.
Response:

he utilization o :
LFO and MFO farns have had to follow since 2006, NRCS quality criteria for determining when
a ditch becomes a “significant” conveyance will be consistent with established planning standards
and provided through guidance. '
Comment:

6.07(H: add Spraying to kii| vegetation,

Response:

Comment:

The consideration of using an injection manwre process should be included in the RAPs, Tt
should be mandatory in the watershed of an impaired [ake,
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Response:

Manure injection requires a significant investment in equipment, which most farms do not oWn.
Though some custom manure applicators do own injection equipment, they cannot service all
farms due to the volume of customers. Therefore, the logistics of making this a requirement is
not feasible at this time. :

Commient:

Comment received suggested that there should be specific ditch and ditch buffer management
recommendations

Response:
The RAPs require that functioning vegetated buffers be maintained at all times.

The Agency will revise the ditch management factsheet co-authored with DEC as guidance
following Rule adoption.

6.08 ‘Animal Mortality Management Requirements '

Comment:

6.08(b)(3): a minimum £ 200 feet from public or private drinking water-wells water supplies not
owned by the farm; :

Response:

The Agency has made change based on comment received. The Agency has decided to utilize the
term Water Supply” as defined in the rule to apply to drinking water sources in Vermont, except
where ofher terms are used throughout the rule to ensure consistence with Act 64 of 2015.

6.09 On-Farm Composting of Tmported Food Processing Residuals
Comment:

The section of the rule pertaining to the féeding of human food residuals to livestock should
exempt wells owned by the farm from the proposed 200" setback (as the mortalities composting
section does).

Response: :

Feeding of food residuals does not require a 200" setback from property boundaries. Section 6.09
is specific to composting facilities importing less than 1,000 cubic yards per year of food
processing residuals. :
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6.10 Stabilization of Banks of Surface Waters

Comment:

6.10(a) This language should be changed to reflect the need to stabilize angd reduce erosion from
many of the river/stream banks in the state of Vermont

Response:

over time,

.

7. Exclusion of Livestock from the Waters of the State

Comment:

quality impacts”.

Response: .
VAAFM believes that the proposed rules regarding livestock exclusion meet the legisiative intent
of Act 64. Throughout the legislative commitice process, it was made clear to the Agency that
universal exclusion was not the goal of Act 64, but rather, a priotitized system that would

resources to implement a wide variety of non-point source agricultural poflution sirategies,
targeting resources to the highest priorities is the best strategy for phosphorus reduction benefits,
There are many examples of areas where livestock exclusion is unnecessary, impracticat and
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Further, VAAFM belicves the proposed livestock exclusion in the RAPs meets the standards of
the TMDL Phase 1 Tmplementation Plan as well as the assumptions used in developing
Reasonable Assurance for the TMDL. In fact, the TMDL. Phase 1 Tmplementation Plan uses
language which is almost exactly what is found in the proposed RAPS; exclusion where there is
crosion i pastures, mandatory exclusion in production areas.

The proposed change 10 the RAPs will explicitly exclude livestock from perennial streams
\where erosion is prevalent and in all production areas.

EPA utilized this Phase 1 Tmplementation Plan to develop TMDL Phosphorus Modeling for Lake
Champlain, thus forming the foundation of the Reasonable Assurances consideration. This work

was based on this Phase } Implementation Plan Proposal, as ovidenced in EPA’s Lake Champlain
TMDL Appendix B Crosswalk which explains on page three:

The livestock exclusion practice was also divectly entered info the scenario, assuming
application fo 80% of pasture Jand, based on the provision in the Phase 1 Plan that
requires livestock exclusion \wherever livestock access is creating erosion and at all
production aredas, \which the Phase 1 Plan indicates will address d “major portion” of the
phosphorus load associated with Jivestock access to Slreanis. EPA represented this major
portion in the scenario run by applying livestock exclusion (o 80% of applicable areas.

1t should be noted that the contribution of puirients to surface water from livestock access is
approximately 5% as modeled by the scenatio tool.

For these reasons, the Agency belicves that the RAPs as proposed meet the legislative intent of
Act 64 as well as the Agency’s commit_ments under the EPA’s TMDL for Lake Champlain and
'VT’s Phase 1 Tmplementation Plan.

In addition to these considerations, the Secretary has the authority to require livestock exclusion
in “areas designated by the Secrefary as having actual or potential threat to water quality as a
result of lvestock access.” This indicates that VAAFM’s RAP Rule is in fact more rigorous than
the requirements considered in the TMDL modeling.

Comment:

7(b)(2) Comments received suggested that the language of T(b)2) should be clarified to ensure
proper yegetative growth is ma'mta_ined from the top of bank of surface water into a pasture.

Response:
The Agency has made the appropriate revisions based on comment received.
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Comment:

7(d): Comments received suggested that the language of 7(d) should be clarified to address water
supplies.

Response:

The Agency has made change based on comment received. The Agency has decided to utilize the
term ‘Water Supply” as defined iy the rule to apply to drinking water sources in Vermont, except
where other terms are used throughout the rule to ensure consistence with Act 64 of 2015,

Comment:

Comment recejved indicated that Section 7 as structured in the RAP Proposed Rule left ambiguity
in a production area--or what constitutes a production area--and where exclusion of livestock
from surface water would be required.

§
Response:
The Agency has added the definition of “Batnyard or Feedlof” to bring clarity to what parts of a
farm would trigger the requirement to exclude livestock from surface water or ditches,

Comment:

Response;
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The language in Section 8(a) has been in the current rule since 2006. The current draft of the
Required Agricultural Practices Rules is not proposing any significant changes from the existing
rule. The Agency, through investigations and groundwater monitoring efforts, utilizes the current
groundwater quality standards as established in Appendix One of the Groundwvater Protection
Ritle and Sirategy pursuant to 10 Vermont Statutes Annotated Chapter 48. Through monitoring
and the use of established standards and protocols the Agency is able to determine when specific
agricuitural activities are impacting groundwater. Background levels of common agricultural
contaminants such as nitrates are well known throughout the state and do not approach standards
established for the protection of drinking water. The Agency’s experience, investigation
protocols and data collection over the past 30 years of groundwater monitoring has established a
clear record of being able to discern the differences between existing levels of contaminants and
fevels that may be influenced by agricultura{ operations. The Agency uses ifs discretion in
responding fo cases of agricultural impacts to groundwater and the resolution of those impacts
through technical assistance, managenient changes and_enforcement. The range of responses is
clearly demonstrated throughout Section 8.

Comment:
Agricultural contaminants, wastes and agricultural wastes require more clarity

Response:

Agricultural wastes and wastes are clearly defined in Section 2.35 as the commentier noted. For
the purposes of Section 8, agricultural contaminants has the same meaning as agricultural wastes
or wastes as may be applicable to groundwater monitoring efforts.

Comment:
The phrase “yulnerable site characteristics” is vague and needs definition

Respouse: : .

The Agency, as the lead for groundwater inonitoring and investigation relative to agricultural
activities for the past 30 years, has vast experience in determining when, and where site
yulnerabilitics exist. This terin ;s utilized to describe the conditions that could trigger further
monitoring or investigation, Site characteristics such as soil types, slopes, depth to bedrock, type
of bedrock and general hydrogeology are widely known to influence groundwater quality. The
Agency does not believe this term requires further definition.

Comment:

Quantitative data should be required from a complainant before an investigation is initiated;
Jodging a complaint without supporting documentation is a loss of due process
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Response; .

The Agency responds to all complaints regarding potential groundwater quality issues. It is the
Agency’s responsibility to investigate all complaints associated with agricultural activities and
groundwater. The Agency has historically provided monitoring and sampling resources as part of
responses to complaints when deemed appropridte given the site and the nature of the activities in
the area. This is a requirement of 6 Vermont Statutes Annotated § 4810(b).

Comment:
Strike “impacted by” in Section 8(H(3)

Response: There are cases where wells impacted by agricultural activities may not be directly
adjacent to the farm operation. The Agency believes the language in Section 8(£)(3) is
appropriate,

Comment:
‘Move Section $(2) (D 1o 8(2)(1); 7 should be the first step not the Iast.

Response:

the Agency, but rather a broad range of activities and responses that the Agency may take in its
investigations. -

Comment:

Groundwater investigations that are triggered in accordance with Section 8 should be

investigations that are led by the Secretary of ANR rather that the Secretary of VAAFM

Response: '
Authority to conduct groundwater investigations is found in 6 V.8.A.§ 4810(b) “The RAPs for -
groundwater shall include a process under which the Agency shall receive, investigate, and
respond to a complaint that a farm has contaminated the drinking water or groundwater of g
prop élty owner,”

Comment;

v

Section 8(c)(2) should add the language “upon the request of o7 on behalf of a water supply
owner or tenant”
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Response:

The Agency believes that this concept is adequately addressed in 8(c)(1) in that the Agency
would conduct monitoring where water supply owners have “agreed to participate in the sampling
program”. This language is indicative of the Agency sampling on behalf of the water supply
owner.

Comment:

Throughout the document there are mentions of public water supplics, private water supplies,
potable water supplies and public and private drinking water wells. For consistency and clarity,
we suggest only the defined terms of “public water supply and “private water supply” be used.”

Response:

The Agency agrees int part and has made the appropriate changes to the Rule. The term “Water
Supply”, public water supply, and private water supply as is consistent with the requirements of
Act 64 0f2015. The Agency deleted terminology such as well, drinking water wells, potable
water supplies, efc.

Comment:

Water quality testing is justified; it is the right thing to do and will reveal useful data. Testing
should be wider in scope than currently proposed, and should include contaminants such as
atrazine. This is an overlap with public health. '

Response: .

The Agency’s water quality testing program currently includes testing for Atrazine. The Agency
has been routinely monitoring drinking watet, groundiwater, and sutface water for herbicide.
residues for over 30 years.

Section 9. Construction of Farm Structures

Comment:
Comment received suggested that Section 9 as structured in the RAP Proposed Rule was
ineffective in communicating the baseline standards and process for siting of farm structures.

Response: )
The Agency has restructured Section 9 to bring clarity to the rule and has included all relevant
standards provided in Act 64 of 2015 and updated in Act 105 of 2016.
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Section 10. Custom Applicator Cerﬁﬁcation

Comment:

The Agency should not require custom applicators to notify and request the ability to proceed
with manure applications when a farm does not have a nutrient management plan. Rather, the
applicator should be able to proceed based on standards and recommendations for application as
provided by the Agency in the required fraining.

Response: .

- The Agency agrees with this comment and has removed the requirements found in Section 10(j).
The Agency intends to address issves of manure application rates on farms without nufrient
management plans through required training understanding that nutrient management planning
efforts will take some time to reach all farms.

Comment:

It is not stipulated whether or not the training of employecs and seasonal workers is a one[ltime
event. The requirement is unclear; the certification is valid for five years but needs to be renewed
annually?

Response:

- The Agency will provide details of the specifics of the program through procedures after the
adoption of the rule. It is the Agency's intent that this program be operated in a similar manner to
the pesticide applicator certification program which thic Agency cutrently manages. Expects that
employees and seasonal workers will be provided training annually.

Section 11, Site Specific On-Farm Conservation Practices

Comment:

Comnents received suggested that this section of the Rule gave overly broad and vague
authorities to the Secretary, It was also noted that it is unclear how the Agency will determine
"potential" in reference to a "potential for agricultural pollutants to enter the waters of the State,”

Response:

Section 11 is language directly from Vermont Statute and has been authority that has been
granted fo the Secretary of Agriculture since 1992; see: 6 V.S.A. § 481 0(b) for current citation.
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The original authority was granted to the Agency in the 1992 Legislative Session; see: Acts and
Resolves Passed By The General Assembly of the State of Vermont 1992 (p.457)0: Sec. 4,
V.8.A. chapter 215 § 4810(a):
The second category of agricultural land use practices shall consist of best management
practices, which may be required by the commissioner on a case by case basis.

Section 12. Severability Clause
No comments received.

Section 13. Effective Dates
No comments received.

Appendix A: Process for obtaining variances and exemptions

Comment:

Clarification of who is providing the neertification" should be provided. This is redundant given
Appendix A (a)(2)-

Response:

Subsection 2 is that they are meeting the definitions of what a farm sis s0 they are eligible fora
farm structure variance. Subsection 9 is intended to be self-certification that they are compliant
with the rules, the agency can follow-up as needed or as they deem necessary.

Roles of Other State Agencies: Information
No comments received.

Additional Comments Received

Comment:

As goes the lake, so goes the property values and associated economic benefits. To say nothing
of the quality of life it influences. It is a magnificent resource worth profecting.

Response:
Thank you for your comment. The Agency has taken your comiment into consideration. Please
see the final proposed rule that has been submitted to LCAR for the most up-to-date version of

the rule.

Comment:
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PLEASE support strong RAPS

Respounse; .

Thank you for your comment, The Agency has taken your comment into consideration, Please
see the final proposed rule that has been submitted to LCAR for the most up-to-dato version of
the rule.

Comment:

Please establish strong and setious rules in Act 64,

Response:
the rule.

Comment;
In a word, Mr. Secretaty, the RAPs do not need a little tweak here or a little alteration there; they

are wrong at their very first step on this journey and T implore you to scrap them entirely and start

Response: ,
Thank you for your comment. The Agency has taken your comment into consideration. Pleage
see the final proposed rule that has been submitted to LCAR for the most up-to-date version of
the rule, '

Comment;

The time has come to use enforcement as a mechanism for those farmers who will not change
their practices. It is time to prioritize the health of the lake and the economic vitality it suppouts.

Most importantly the rules need to be enforced.

Response:
the rule.

Comment:
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We recommend adding a requirement that all farms practice integrated pest manageinent

" Response:
Thank you for your comment. The Agency has taken your comment into consideration. Please
see the final proposed rule that has been submitted to LCAR for the most up-to-date version of

the rule,

Comment:

The Agency should take its RAP enforcement budget (if it has one) and use it to create new
opportunities for Vermont farmers to sell their produets.

Response:
Thank you for your comment. The Agency has taken your comment into consideration. Please

see the final proposed rule that has been submitted to LCAR for the most up-to-date version of
the rule.

Comment:

Required Agricultural Practices Rule for non-point source POLLUTION control program. The
word pollution should be taken out.

Response: -
Thank you for your comment. The Agency has taken your comment into consideration. Please
see the final proposed rule that has been submitted to LCAR for the most up-to-date version of

the rule.

The term “Pollution” is included in Statute and as such must appear in the RAPs. See: 6 V.S.A. §
4801(1); 6 V.S.A. § 4802(7) '

Comment:

There should be a moratorium on tile drainage.

Response:

Requirénents for tile drainage were not considered during the RAP Rule revision process.
According to Act 64 of 2015, the RAPs will be revised by January 15, 2018 to include

requirements for agricultural subsurface tile drainage. A final report on Agricultural Subsurface
Tile Drainage in Vermont will be submitted to the legislature by January 15, 2017.
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Comment:

Communication is going to be paramount to successful implementation of the RAPs, As'we have
expressed, clear and timely communication between farmers and Agency staff is critical. Written
documentation of information will also be important, so that farmers can address issues and
concerns that may atise on their farms in a timely and efficient manner as well as provide farmers
with a reasonable assurance that information and decisions specific to our operations will be
consistent over time and across individual regulators.

Response:

Thank you for your comment. ‘The Agency has taken your comment into consideration. Please
see the final proposed rule that has been submitted to LCAR for the most up-fo-date version of
the rule.

Comment:

Would like to see more incentives for regenerative and sustainable agriculture practices in this
document,

Response:

The Vermont Agency of Agriculture, Food and Markets supports and endorses all practices that
lead to the goal of healthy soils and productive agricultural fands. Incentivizing additional
practices (Best Management Practices or BMPs) can also be found in associated sections of 6
V.8.A. Chapter 215 such as § 4821 Assistance program created, § 4826 Cost assistance for waste
storage facilities, § 4827 Nutrient management planning; incentive grants, § 4828 Capital
cquipment assistance program, § 4900 Vermont seeding and filter strip program, and § 4951
Farm agronomic practices program. The Agency agrees that incentivizing practices that go
beyond the rule is an important part of any effort to reduce non-point source pollution but does
not believe that the Requxred Agricultural Practices Rules are the appropriate place for these
programs. RAPs are but one part of a larger water quality program managed by the Agency that
includes Best Management Pr actlces incentives.

Comment:
Comment received encouraged the Agency fo create companion documents and appendices to the
RAPs, including explanations, illustrations, case studies, and plain language explanations of any

laws referenced in the rule.

Response:
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Thank you for your comment. The Agency has taken your comment into consideration. Please
see the final proposed rule that has been submitted to LCAR for the most up-to-date version of
" the rule.

The Agency will engage in a robust education and outreacl'x campaign after rule adoption. This
will include publication of a Guidance document.

Comment:

Nutrient Production Permits (NPP) should be valid for 1 year, An NPP would be required for
every “farm” in Vermont to produce farm sourced pollutants. Anytime any farmer in the state
either applied nutrients or even owned farm animals of any kind, they would be required to
purchase NPPs as a function of the farm in question’s “total pollutant output”.

Response:

Thank you for your comment. The Agency has taken your comment into consideration. Please
see the final proposed rule that has been submitted to LCAR for the most up-to-date version of
the rule. '

Comment:

Ttie Agency received comment asking about what would happen fo a farm if they are not found in
“good standing”, that if some fields aren't complaint or things aren't complaint what are the banks
going to do, is it going to be harder for us to borrow money for time to time to run our businesses

Response:

Pursuant to Section 13 of Act 154 (H.595) of 20 16, “good standing” means an applicant for State-
funded grants who is not a named party in any administrative order, consent decree, or judicial
order relating to Vermont water quality standards issued by the State, and is also in compliance
with all federal and State water quality laws and regulations. An applicant fora State-funded
grant must certify that the applicant is in good standing with the Agency of Natural Resources
and VAAFM.

The concept of good standing is of a continuing nature, and at any time prior to the award of a
State-funded grant or during implementation of a State-funded grant, an applicant must notify the
State agency or department administering the State-funded grant if the applicant is no longer in
good standing with the Agency of Natural Resources or VAAFM. Should the applicant not be in
good standing, the applicant will be given the opportunity fo explain, in writing, their particular
circumstances. A State agency or department may consider an applicant’s explanation in
determining whether or not to award a State-funded grant to the applicant.

If an applicant knowingly provides a false explanation or fails to notify the State agency or
department administering the State-funded grant that the applicant is no longer in good standing
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with the Agency of Natural Resources or VAAFM, then the State or its agencies or departments
may seek o recover the grant award and deny any future grant award to the applicant for up to
five years. :

If a farmer receives a notice of violation from the Agency which results in the Agency issuing an
administrative order, then under the statute, the farmer is not in good standing. The farmer will be
given the opportunity to explain, in writing, their particular circumstances. The Agency may
consider the farmer’s explanation in determining whether the farmer is eligible to receive State-
funded cost share monies. :

C"oniment:

What percentage of dairy cows already are regulated by MFO and LFO Permits?

Response:

Permitted MFO and LFO dairy farms represent 62.1% of all Dairy Cows in Vermont according to
the 2012 USDA NASS Ag Census. '

Comment:

Comment received questioned the Agency’s process about subpoenas or warrants or request for
access. Also additional privacy concerns were raised around farm records and materials the

Agency keeps on file.

Response: o
The Agency’s authority for access can be found in 6 V.S.A. § 1(a)(3).

Records retained by the Agency are subject to the Public Records Law.

Comment:

Rules should embrace a statewide transition to sustainable agricultural systems.

Response:

The Agency agrees that sustainability is important to the future success of agricultural systems in

the State. The Agency believes that Vermont diverse agricultural community sirives to recognize
and embrace sustainable practices in their operations.
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